
  

CALIFORNIA HORSE RACING BOARD - RULES NOTICED TO THE PUBLIC: 
 
NOTE: Government Code section 11340.85 requires the Board to post all notices, initial statement of reasons 
and texts of rules noticed to the public until 15 days after the proposed regulations are filed with the 
Secretary of State by the Office of Administrative Law.  
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4, DIVISION 4, CALIFORNIA CODE OF REGULATIONS 

NOTICE OF PROPOSAL TO AMEND 
RULE 1658. VESTING OF TITLE TO CLAIMED HORSE 

 
The California Horse Racing Board (Board) proposes to add the regulation described below after considering all 
comments, objections or recommendations regarding the proposed action. 
 
PROPOSED REGULATORY ACTION 
 
The Board proposes to amend Rule 1658, Vesting of Title to Claimed Horse.  The proposed amendment 
provides that title to a claimed horse is vested in the claimant from the time the field has been dispatched and 
the horse becomes a starter unless the stewards void the claim under the provisions of Article 7, Claiming 
Races.  The horse shall be returned to the original owner if it suffers a fatality during the running of the race, or 
if the racing veterinarian or official veterinarian places the horse on the veterinarian’s list as unsound or lame 
before the horse is released to the successful claimant.  The proposed amendment also deletes the phrase that 
states the successful claimant becomes the owner of the horse “…whether it is sound or unsound, or injured 
during the race or after it.” 
 
PUBLIC HEARING 
 
The Board will hold a public hearing starting at 9:30 a.m., Thursday, January 17, 2013, or as soon after that 
as business before the Board will permit, at the Santa Anita Park Race Track, 285 West Huntington Drive, 
Arcadia, California.  At the hearing, any person may present statements or arguments orally or in writing 
about the proposed action described in the informative digest.  It is requested, but not required, that persons 
making oral comments at the hearing submit a written copy of their testimony.  
 
WRITTEN COMMENT PERIOD 
 
Any interested persons, or their authorized representative, may submit written comments about the proposed 
regulatory action to the Board.  The written comment period closes at 5:00 p.m., on December 31, 2012.  The 
Board must receive all comments at that time; however, written comments may still be submitted at the public 
hearing.  Submit comments to: 
 
Erica Ward, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone (916) 263-6025 
Fax: (916) 263-6022 
E-Mail: esward@chrb.ca.gov 
 
 
 
 



  

AUTHORITY AND REFERENCE 
 
Authority cited: Sections 19420 and 19440, Business and Professions Code.  Reference: Section 19562, 
Business and Professions Code.   
 
Business and Professions Code sections 19420 and 19440 authorize the Board to adopt the proposed regulation, 
which would implement, interpret or make specific section 19562, Business and Professions Code.   
 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 
 
Business and Professions Code section 19420 provides that jurisdiction and supervision over meetings in 
California where horse races with wagering on their results are held or conducted, and over all persons or things 
having to do with the operation of such meetings, is vested in the California Horse Racing Board.  Business and 
Professions Code section 19440 provides that the Board shall have all powers necessary and proper to enable it 
to carry out fully and effectually the purposes of this chapter.  Responsibilities of the Board shall include, but 
not be limited to, adopting rules and regulations for the protection of the public and the control of horse racing 
and pari-mutuel wagering.  Business and Professions Code section 19562 states the Board may prescribe rules, 
regulations, and conditions, consistent with the provisions of this chapter, under which all horse races with 
wagering on their results shall be conducted in this State.   
 
A claiming race is a race in which any of the horses entered may be purchased (claimed) out of the race by any 
person who is eligible to claim a horse at that meeting.  Eligible persons are licensed horse owners or persons 
who hold “horse owner by open claim” certificates.  To claim a horse, the interested party must ensure 
sufficient funds are on deposit with the paymaster of purses at the track where the horse is to be claimed.  In 
addition, the interested party must properly complete the claim form.  The properly completed form has to be 
dropped into the claiming box within a specified time.  The moment the gate opens the person who has claimed 
the horse becomes its owner.  However, if the horse wins the race or earns money, the purse goes to the owner 
who entered it in the race.  If more than one person has put in a claim for the same horse, they “shake” for it 
(draw lots).  The person who wins the shake becomes the owner.  Under Rule 1658 the stewards shall void the 
claim if the horse suffers a fatality during the running of the race or before it is returned to be unsaddled.   
 
Subsection 1658(a) currently provides that title to a horse which is claimed shall be vested in the successful 
claimant whether it is sound or unsound, or injured during the race or after it.  The Board proposes to amend 
subsection 1658(a) to delete the provision that states the horse belongs to the successful claimant regardless of 
its condition.  Subsection 1658(a) will be further amended to state that title to a horse which is claimed shall be 
vested in the successful claimant unless the claim is voided by the stewards under the provisions of Article 7, 
Claiming Races.  Proposed changes to subsection 1658(b) provide that a claim may be voided, depending on the 
condition of the claimed horse following the race from which it was claimed.  This necessitates the proposed 
changes to subsection 1658(a) and will bring the subsection in line with proposed changes to subsection 1658(b) 
 
The Board proposes to amend subsection 1658(b) to add a provision that states the stewards shall void a claim 
and return the horse to its original owner if the racing veterinarian or official veterinarian places the horse on 
the veterinarian’s list as unsound or lame before the horse is released to the successful claimant.  The result of 
the proposed amendment to subsection 1658(b) is that any claimed horse that is found to be physically unfit for 
racing (following the race in which it was claimed) will remain in the control of the original owner and the 
claim will be voided. 
 
POLICY STATEMENT OVERVIEW OF ANTICIPATED BENEFITS OF PROPOSAL 
 
Rule 1658, Vesting of Title to Claimed Horse, states that title to a horse which is claimed shall be vested in the 
successful claimant from the time the field has been dispatched from the starting gate and the horse becomes a 
starter.  The successful claimant becomes the owner of the horse whether it is sound or unsound, or injured 



  

during the race or after it.  However, the claim shall be void if the horse suffers a fatality during the running of 
the race or before it is returned to be unsaddled, or if the race is called off, canceled, or declared no contest.   
 
A claiming race is a horse race in which each horse entered is made available for purchase, or claiming, at a 
fixed price which a buyer must agree to pay before the race is run.  Claiming allows lesser quality horses to 
compete equally, as horses are entered for a price at which the owner or trainer feels is reasonable to lose it. 
 
A claiming race is a venue through which a new owner may buy his first horse.  It is also a venue where others 
claim (at bargain prices) horses they believe can compete at higher levels.  However, claiming races can also be 
used by owners and trainers to rid themselves of horses whose performance is not what they expect, so the 
terms “Caveat Emptor” or “Buyer Beware” apply.  The claimant does not get to examine the horse prior to 
putting in a claim, and the horse actually belongs to a successful claimant from the time the field is dispatched 
(unless there is reason to void the claim under the provisions of the rule).   
 
The proposed amendment to Rule 1658 is intended to address the aspect of claiming races wherein some 
owners or trainers may intentionally attempt to rid themselves of horses whose performance is not what they 
expect.  An amended subsection 1658(a) deletes the statement that proclaims the title to a horse which is 
claimed is vested in the successful claimant “…whether it is sound or unsound, or injured during the race or 
after it.”  Subsection 1658(a) has also been amended to state that the successful claimant becomes the owner of 
the claimed horse “unless the claim is voided by the stewards under the provisions of this article.”  An amended 
subsection 1658(b) provides that the stewards shall void the claim and return the horse to the original owner if 
the racing veterinarian or official veterinarian determines the horse will be placed on the veterinarian’s list as 
unsound or lame before the horse is released to the successful claimant.   
 
The proposed amendment of Rule 1658 will have the benefit of greatly reducing the “Buyer Beware” aspect of 
claiming.  Claimants will know the horse they have claimed has had a post race inspection by the racing 
veterinarian or the official veterinarian and was found to be fit for racing.  This will give prospective claimants 
increased confidence in California claiming races, which could attract new owners or out-of-state owners to 
California.  Another benefit is that an owner or trainer will think twice before attempting to use a claiming race 
to rid himself of a horse that may be damaged.  Under the current rule the horse belongs to the claimant as soon 
as it leaves the gate, regardless of its condition, and unless it suffers a fatality during the running of the race or 
before it can return to be unsaddled.  This will no longer be the case with regards to horses whose condition is 
compromised.  If a post race veterinarian’s examination places the horse on the veterinarian’s list the horse is 
returned to the original owner.  A trainer or owner who runs a damaged horse in a claiming race will take the 
risk of having that horse returned if during the post race inspection it is found to be unsound.  In addition to the 
benefit of ensuring sound horses are run in claiming races, the proposed regulation will have the benefit of 
helping to safeguard the health and welfare of jockeys and other horses in the race.  Thoroughbred race horses 
can reach speeds in excess of 40 miles an hour, while quarter horses can run in excess of 50 miles an hour.  At 
such speeds a horse that shows signs of distress or goes down in a race is a danger to its rider as well as other 
horses and riders competing in the race. 
 
Consistency with existing state regulations: The Board does not believe that the proposed regulation is 
inconsistent or incompatible with existing state regulations. 
 
DISCLOSURE REGARDING THE PROPOSED ACTION 
 
Mandate on local agencies and school districts: none. 
 
Cost or savings to any state agency: none. 
 
Cost to any local agency or school district that must be reimbursed in accordance with Government Code 
Sections 17500 through 17630: none. 



  

 
Other non-discretionary costs or savings imposed upon local agencies: none. 
 
Cost or savings in federal funding to the state: none. 
 
The Board has made an initial determination that the proposed amendment of Rule 1658 will not have a 
significant statewide adverse economic impact directly affecting business including the ability of California 
businesses to compete with businesses in other states. 
 
RESULTS OF ECONOMIC IMPACT ASSESSMENT 
 
The results of the Board’s Economic Impact Assessment as required by Government Code section 11346.3(b) 
are as follows: 
 
There will be no impact on the creation or elimination of jobs within the state, the creation of new businesses, 
the elimination of existing businesses or the expansion of businesses in California.  The proposed regulation 
will have a positive effect on the economic health of California’s horseracing industry by helping to ensure that 
sound horses are entered in claiming races.  This will help attract new and out-of-state owners to California 
claiming races, as there will be a greater assurance that the claimed horse will be fit to race.  The proposed 
regulation will provide a benefit to the health and welfare of jockeys by reducing the possibility that an owner 
or trainer will knowingly enter a compromised horse in a claiming race.  Worker safety will benefit if race track 
employees and jockeys are not riding or handling physically distressed or compromised race horses.  The 
proposed regulation will not impact the state’s environment. 
 
Cost impact on representative private persons or businesses: The Board is not aware of any cost impacts that a 
representative private person or business would necessarily incur in reasonable compliance with the proposed 
action.   
 
Significant effect on housing costs: none. 
 
The adoption of the proposed amendment of Rule 1658 will not (1) create or eliminate jobs within California; 
(2) create new businesses or eliminate existing businesses within California; or (3) affect the expansion of 
businesses currently doing business within California. 
 
Effect on small businesses: none.  The proposal to amendment of Rule 1658 does not affect small businesses 
because horse racing is not a small business under Government Code Section 11342.610. 
 
CONSIDERATION OF ALTERNATIVES 
 
In accordance with Government Code Section 11346.5, subdivision (a)(13), the Board must determine that no 
reasonable alternative considered, or that has otherwise been identified and brought to the attention of the 
Board, would be more effective in carrying out the purpose for which the action is proposed, or would be as 
effective and less burdensome on affected private persons than the proposed action, or would be more cost-
effective to affected private persons and equally effective in implementing the statutory policy or other 
provision of law.   
 
The Board invites interested persons to present statements or arguments with respect to alternatives to the 
proposed regulation at the scheduled hearing or during the written comment period. 
 
 
 
 



  

CONTACT PERSON 
 
Inquiries concerning the substance of the proposed action and requests for copies of the proposed text of the 
regulation, the initial statement of reasons, the modified text of the regulation, if any, and other information 
upon which the rulemaking is based should be directed to: 
 
Erica Ward, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone: (916) 263-6025 
E-mail: esward@chrb.ca.gov  
 
If the person named above is not available, interested parties may contact: 
 
Harold Coburn, Manager, Policy and Regulations 
Telephone: (916) 263-6397 
E-mail: haroldc@chrb.ca.gov  
 
AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATION 
 
The Board will have the entire rulemaking file available for inspection and copying throughout the rulemaking 
process at its offices at the above address.  As of the date this notice is published in the Notice Register, the 
rulemaking file consists of this notice, the proposed text of the regulation, and the initial statement of reasons.  
Copies may be obtained by contacting Erica Ward, or the alternative contact person at the address, phone 
number or e-mail address listed above.   
 
AVAILABILITY OF MODIFIED TEXT 
 
After holding a hearing and considering all timely and relevant comments received, the Board may adopt the 
proposed regulation substantially as described in this notice.  If modifications are made which are sufficiently 
related to the originally proposed text, the modified text, with changes clearly marked, shall be made available 
to the public for at least 15 days prior to the date on which the Board adopts the regulation.  Requests for copies 
of any modified regulations should be sent to the attention of Erica Ward at the address stated above.  The 
Board will accept written comments on the modified regulation for 15 days after the date on which it is made 
available.   
 
AVAILABILITY OF FINAL STATEMENT OF REASONS: 
 
Requests for copies of the final statement of reasons, which will be made available after the Board has adopted 
the proposed regulation in its current or modified form, should be sent to the attention of Erica Ward at the 
address stated above.   
 
BOARD WEB ACCESS 
 
The Board will have the entire rulemaking file available for inspection throughout the rulemaking process at its 
web site.  The rulemaking file consists of the notice, the proposed text of the regulation and the initial statement 
of reasons.  The Board’s web site address is: www.chrb.ca.gov. 
 
 
 
 

mailto:haroldc@chrb.ca.gov
http://www.chrb.ca.gov/


  

INITIAL STATEMENT OF REASONS 
 
RULE 1658. VESTING OF TITLE TO CLAIMED HORSE. 
 
SPECIFIC PURPOSE OF THE REGULATION 
 
The proposed amendment of Rule 1658, Vesting of Title to Claimed Horse, will modify subsection 1658(a) to: 
(1) delete the phrase that states the successful claimant becomes the owner of the horse “…whether it is sound 
or unsound, or injured during the race or after it” and (2)  provide that title to a claimed horse is vested in the 
claimant from the time the field has been dispatched and the horse becomes a starter unless the stewards void 
the claim under the provisions of Article 7, Claiming Races.  The proposed amendment will also modify 
subsection 1658(b) to: (1) provide that the stewards shall void the claim and return the horse to the original 
owner if the racing veterinarian or official veterinarian determines the horse shall be placed on the 
veterinarian’s list as unsound or lame before it is released to the successful claimant, and (2) delete the 
provision that states the claim shall be void if the horse suffers a fatality before it is returned to be unsaddled. 
 
NECESSITY 
 
A claiming race is a race in which each horse entered is made available for purchase, or claiming, at a fixed 
price which a buyer must agree to pay before the race is run.  Claiming races allow lesser quality horses to 
compete equally, as horses are entered for a price at which the owner or trainer feels is reasonable to lose them.  
A claiming race is a venue through which a new owner may buy his first horse.  It is also a venue where owners 
find bargains by claiming horses they believe can compete at higher levels.  Claiming races can also be used by 
owners and trainers to rid themselves of horses whose performance is not what they expect, so the terms 
“Caveat Emptor” or “Buyer Beware” apply.  The claimant does not get to examine the horse prior to submitting 
a claim, and the horse actually belongs to a successful claimant from the time the horse becomes a starter.  
Subsection 1658(a) currently states that title to a horse which is claimed shall be vested in the successful 
claimant from the time the field has been dispatched from the starting gate and the horse becomes a starter.  The 
successful claimant becomes the owner of the horse whether it is sound or unsound, or injured during the race 
or after it.  Proposed amendments to subsection 1658(b) make this provision in subsection 1658(a) partially 
invalid.  To keep subsection 1658(a) consistent with proposed changes to subsection 1658(b) the Board 
proposes to modify subsection 1658(a) to add a provision that states the successful claimant becomes the owner 
of the horse unless the claim is voided by the stewards under the provisions of this article (Article 7, Claiming 
Races). The stewards supervise race meetings, and are judges of all matters of fact with respect to the conduct 
of a meeting.  As such, the stewards are the racing officials who can void claims in accordance with the 
provisions of horse racing law and the Board’s rules and regulations.  Subsection 1658(a) will also be amended 
to delete the phrase that states the successful claimant becomes the owner of the horse “…whether it is sound or 
unsound, or injured during the race or after it.”  It is necessary to delete the phrase because the proposed 
amendment of subsection 1658(b) requires that a claim be voided if during the post race examination the 
claimed horse is found to be unsound or lame.  Deleting the phrase will keep subsection 1658(a) consistent with 
the amended subsection 1658(b). 
 
The Board proposes to amend subsection 1658(b) to state that the horse shall be returned to the original owner 
if the stewards void the claim.  This is a clarifying addition, as it is current practice to return the horse to the 
original owner if the stewards void a claim.  Subsection 1658(b) has also been amended to delete the 
requirement that a claim be voided if the horse suffers a fatality before it is returned to be unsaddled.  The 
Board determined it was necessary to delete the provision as it was a source controversy due to clarity issues.  
The American Association of Equine Practitioners recommends that when it can be done safely and humanely, 
all injured horses should be taken off the track, so they can be properly evaluated by the attending 
veterinarian(s).  All major racetracks in California have followed that approach for many years.  On-track 
euthanasia is warranted only when there is no reasonable alternative.  Questions arose regarding whether the 
provision in subsection 1658(b) would be applied if a horse was vanned off the track and later euthanized.  



  

Furthermore, there was confusion about which barn such a horse should be taken to, and which veterinarian 
would attend the horse.  Did the claimant receive the horse, or did the previous owner, and who would decide to 
euthanize the horse?  Some felt pressure would be placed on racetrack veterinarians to euthanize the horse on-
track rather than van the horse off and let private veterinarians make that decision.  To bring clarity to the issue, 
the Board determined it would add a new subsection 1658(b)(2) to state the stewards shall void a claim if the 
racing or official veterinarian determines the horse will be placed on the veterinarian’s list as unsound or lame 
before the horse is released to the successful claimant.  The veterinarian’s list is a list of horses that are 
ineligible to enter in a race as a result of illness, injury, unsoundness or other medical condition.  The decision 
to place a horse on the veterinarian’s list for being lame or unsound is most often made immediately after the 
race or shortly thereafter.  If a horse is so injured that it must be vanned off the track and evaluated for possible 
euthanasia it would certainly be placed on the veterinarian’s list.  The addition of subsection 1658(b)(2) will 
have the effect of eliminating the questions surrounding fatalities that occur after an injured horse has been 
removed from the track.  Under the provisions of the new subsection 1658(b)(2) the stewards would void the 
claim and return the injured horse to the original owner. 
 
BENEFITS ANTICIPATED FROM REGULATORY ACTION 
 
The proposed amendment of Rule 1658 will have the benefit of greatly reducing the “Buyer Beware” aspect of 
claiming in this state.  Claimants will know the horse they have claimed has had a post race inspection by the 
racing veterinarian or the official veterinarian and was found to be fit for further racing.  This will give 
prospective claimants increased confidence in California claiming races, which could attract new owners or out-
of-state owners to California.  Another benefit is that the rule will protect horses that may be displaying signs of 
soreness or distress, as owners and trainer will be less likely to enter such horses in claiming races for the wrong 
reasons.  An owner or trainer will think twice before attempting to use a claiming race to rid himself of a horse 
that may be damaged.  Under the current rule the horse belongs to the claimant as soon as it leaves the gate, 
regardless of its condition, and unless it suffers a fatality during the running of the race or before it can return to 
be unsaddled.  This will no longer be the case with regards to horses whose condition is compromised.  If a post 
race veterinarian’s examination places the horse on the veterinarian’s list the horse is returned to the original 
owner.  A trainer or owner who runs a damaged horse in a claiming race will take the risk of having that horse 
returned if during the post race inspection it is found to be unsound.  In addition to the benefit of ensuring sound 
horses are run in claiming races, the proposed regulation will have the benefit of helping to safeguard the health 
and welfare of jockeys and other horses in the race.  Thoroughbred race horses can reach speeds in excess of 40 
miles an hour, while quarter horses can run in excess of 50 miles an hour.  At such speeds a horse that shows 
signs of distress or goes down in a race is a danger to its rider as well as other horses and riders competing in 
the race.  With fewer compromised horses running in claiming races, there may be fewer breakdowns during 
such races.  This will have the benefit of increasing the public’s confidence in the sport of horseracing. 
   
RESULTS OF ECONOMIC IMPACT ASSESSMENT 
 
The results of the Board’s Economic Impact Assessment as required by Government Code section 11346.3(b) 
are as follows: 

• The proposed regulation will not impact the creation or elimination of jobs within the State of 
California, or the creation of new businesses or the elimination of existing businesses or the expansion 
of businesses in California. 

• The proposed amendment of Rule 1658 will not impact the creation of new businesses or eliminate 
existing businesses in California. 

• Rule 1658 will not impact the expansion of businesses currently doing business in California. 
• The proposed regulation may have a beneficial impact on the health and welfare of California residents 

who are persons directly involved with horses running in claiming races, as there will be fewer 
breakdowns and incidents involving compromised race horses.  The proposed regulation will not benefit 
the State’s environment.  

  



  

 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS OR DOCUMENTS. 
 
In proposing the amendment of Rule 1658 the Board did not rely on any technical, theoretical or empirical 
study, report or similar document.   
 
The adoption of Rule 1658 has no significant adverse economic impact on small business.   
 
The adoption of Rule 1658 has no significant adverse economic impact on business. 
 
ALTERNATIVE TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY 
ADVERSE IMPACT ON AFFECTED PRIVATE PERSONS OR BUSINESSES. 
 
The Board has determined that there were no alternatives considered which would be more effective in carrying 
out the purposes of the proposed regulation or would be more effective and less burdensome to affected private 
persons or businesses than the proposed regulation. 
 
California Horse Racing Board 
November 16, 2012 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



  

 
CALIFORNIA HORSE RACING BOARD 

TITLE 4. CALIFORNIA CODE OF REGULATIONS 
ARTICLE 7. CLAIMING RACES. 
PROPOSED AMENDMENT OF 

RULE 1658. VESTING OF TITLE TO CLAIMED HORSE. 
 

 
1658.  Vesting of Title to Claimed Horse.  
 

(a) Title to a horse which is claimed shall be vested in the successful claimant from the time the field has 

been dispatched from the starting gate and the horse becomes a starter; and said successful claimant becomes 

the owner of the horse unless voided by the stewards under the provisions of this article whether it is sound or 

unsound, or injured during the race or after it. Only a horse which is officially a starter in the race may be 

claimed.  A subsequent disqualification of the horse by order of the stewards or the Board shall have no effect 

upon the claim. 

(b) The stewards shall void the claim and return the horse to the original owner if:  

(1) Tthe horse suffers a fatality during the running of the race or  

(2) The racing or official veterinarian determine the horse will be placed on the Veterinarian’s List as 

unsound or lame before the horse is released to the successful claimant. before the horse is returned to be 

unsaddled. 

(c) The claim shall be void if the race is called off, canceled, or declared no contest in accordance with 

Rule 1544 of this division. 

 
Authority: Sections 19420 and 19440, 
  Business and Professions Code. 
 
Reference: Section 19562, 
  Business and Professions Code. 
 
 
 
 
 
 
 
 
 
 



  

 
CALIFORNIA HORSE RACING BOARD 

TITLE 4, DIVISION 4, CALIFORNIA CODE OF REGULATIONS 
NOTICE OF PROPOSAL TO AMEND  

RULE 1843.2, CLASSIFICATION OF DRUG SUBSTANCES 
 
The California Horse Racing Board (Board/CHRB) proposes to amend the regulation described below after 
considering all comments, objections or recommendations regarding the proposed action. 
 
PROPOSED REGULATORY ACTION 
 
The proposed amendment of Rule 1843.2, Classification of Drug Substances, would update the California 
Horse Racing Board (CHRB) Penalty Categories Listing by Classification (Revised 12/12), which is 
incorporated by reference in Rule 1843.2, by adding and reclassifying specified drug substances to reflect 
changes to the Association of Racing Commissioners International (RCI) Uniform Classification Guidelines for 
Foreign Substances.  
 
PUBLIC HEARING 
 
The Board will hold a public hearing starting at 9:30 a.m., Thursday, February 21, 2013, or as soon after that 
as business before the Board will permit, in the Baldwin Terrace Room at the Santa Anita Park Race Track, 
285 West Huntington Drive, Arcadia, California.  At the hearing, any person may present statements or 
arguments orally or in writing about the proposed action described in the informative digest.  It is requested, but 
not required, that persons making oral comments at the hearing submit a written copy of their testimony.  
 
WRITTEN COMMENT PERIOD 
 
Any interested persons, or their authorized representative, may submit written comments about the proposed 
regulatory action to the Board.  The written comment period closes at 5:00 p.m., on February 4, 2013.  The 
Board must receive all comments at that time; however, written comments may still be submitted at the public 
hearing.  Submit comments to: 
 
Erica Ward, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone (916) 263-6025 
Fax: (916) 263-6022 
E-Mail: esward@chrb.ca.gov 
 
AUTHORITY AND REFERENCE 
 
Authority cited: Sections 19580, 19581 and 19582, Business and Professions Code.  Reference: Sections 19580, 
19581 and 19582, Business and Professions Code.  
 
Business and Professions Code sections 19580, 19581 and 19582 authorize the Board to adopt the proposed 
regulation, which would implement, interpret or make specific sections 19580, 19581 and 19582, Business and 
Professions Code. 
 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 
 



  

Business and Professions Code section 19580 provides that the Board shall adopt regulations to establish 
policies, guidelines and penalties relating to equine medication to preserve and enhance the integrity of horse 
racing in this state.  Section 19581 of the Business and Professions Code states that no substance of any kind 
shall be administered by any means to a horse after it has been entered to race in a horse race, unless the Board 
has, by regulation, specifically authorized the use of the substance and the quantity and composition thereof.  
Business and Professions Code section 19582 provides that violations of Business and Professions Code section 
19581, as determined by the Board, are punishable in regulations adopted by the Board, and that the Board may 
classify violations based upon each class of prohibited drug substances, prior violations within the previous 
three years and prior violations within the violator’s lifetime.   
 
The Board proposes to amend Rule 1843.2 to reflect changes to the Association of Racing Commissioners 
International (RCI) Uniform Classification Guidelines for Foreign Substances; bringing the CHRB Penalty 
Categories Listing by Classification (Revised 12/12) in line with the RCI Model Rule drug classifications.  The 
RCI is a national horse racing organization with goals that include reciprocity in the enforcement of the various 
racing jurisdictions rules and practices.  To help accomplish its goals the RCI publishes the RCI Model Rules, 
which are the result of collective collaboration of the racing regulatory commissions in consultation with the 
public and affected industry participants.  The Model Rules set a standard for integrity in horse racing.  The RCI 
Model Rules committee meets several times each year to consider proposals that have been submitted.  
Adoption of the model rules by all racing regulatory jurisdictions would provide uniform standards and 
regulation, a goal of the RCI.  The current CHRB drug classification system under Rule 1843.2, Classification 
of Drug Substances, was adopted in 2008 and is based on the RCI drug classifications as they existed in 2007.  
Since it was amended in 2008, Rule 1843.2 has not been updated.  In an effort to promote national uniformity 
the CHRB Penalty Categories Listing by Classification (Revised 12/12) was based on the RCI Uniform 
Classification Guidelines for Foreign Substances with very few exceptions.  The RCI has added or reclassified 
over 100 drugs since 2008.  The proposed amendment of Rule 1843.2 will update the regulation to reflect the 
RCI changes.  
 
POLICY STATEMENT OVERVIEW OF ANTICIPATED BENEFITS OF PROPOSAL 
 
The proposed amendment of Rule 1843.2 promotes national uniformity among the various state horse racing 
jurisdictions.  The amendment benefits California by bringing the Board in line with the RCI Model Rule drug 
classifications, which will provide clarity for horsemen because, regardless of which state they are from, 
trainers and owners will be clear on how drugs are classified and what the penalties are.  The proposed 
regulation will help to reduce drug violations and will promote drug safety, as owners and trainers will not be 
forced to change medications as they move from other states to race in California.  This will help increase 
efficiency in the enforcement of the Board’s medication rules and regulations because out-of-state owners and 
trainers will be familiar with the drug classification scheme.  If more trainers and owners are complying with 
Board rules, the public will have more confidence in California horse racing and see it as an honest product, 
which may result in increased wagering.  An increase in wagering will have a positive economic impact on the 
industry by increasing handle, which in turn increases purses and commissions.  The proposed amendment will 
also help to ensure the health and well-being of race horses as the CHRB Penalty Categories Listing by 
Classification (Revised 12/12) provides owners and trainers with information regarding drug substances that are 
prohibited for use in the sport. 
 
Consistency with Existing State Regulations: The Board does not believe that the proposed regulation is 
inconsistent or incompatible with existing state regulations. 
 
DISCLOSURE REGARDING THE PROPOSED ACTION 
 
Mandate on local agencies and school districts: none. 
 
Cost or savings to any state agency: none. 



  

 
Cost to any local agency or school district that must be reimbursed in accordance with Government Code 
Sections 17500 through 17630: none. 
 
Other non-discretionary costs or savings imposed upon local agencies: none. 
 
Cost or savings in federal funding to the state: none. 
 
The Board has made an initial determination that the proposed amendment of Rule 1843.2 will not have a 
significant statewide adverse economic impact directly affecting business including the ability of California 
businesses to compete with businesses in other states. 
 
The following studies/relevant data were relied upon in making the above determination: none. 
 
Cost impact on representative private persons or businesses: The Board is not aware of any cost impacts that a 
representative private person or business would necessarily incur in reasonable compliance with the proposed 
action.   
 
Significant effect on housing costs: none. 
 
RESULT OF ECONOMIC IMPACT ANALYSIS 
 
The adoption of the proposed amendment of Rule 1843.2 will not (1) create or eliminate jobs within California; 
(2) create new businesses or eliminate existing businesses within California; or (3) affect the expansion of 
businesses currently doing business within California.  The proposed amendment of Rule 1843.2 promotes 
national uniformity among the various state horse racing jurisdictions.  The amendment benefits California by 
bringing the Board in line with the RCI Model Rule drug classifications, which will provide clarity for 
horsemen because, regardless of which state they are from, trainers and owners will be clear on how drugs are 
classified and what the penalties are.  The proposed regulation will help to reduce drug violations and will 
promote drug safety, as owners and trainers will not be forced to change medications as they move from other 
states to race in California.  This will help increase efficiency in the enforcement of the Board’s medication 
rules and regulations because out-of-state owners and trainers will be familiar with the drug classification 
scheme.  If more trainers and owners are complying with Board rules, the public will have more confidence in 
California horse racing and see it as an honest product, which may result in increased wagering.  An increase in 
wagering will have a positive economic impact on the industry by increasing handle, which in turn increases 
purses and commissions.  The proposed amendment will also help to ensure the health and well-being of race 
horses as the classification of drug substances provides owners and trainers with information regarding drug 
substances that are prohibited for use in the sport. 
 
Effect on small businesses: none.  The proposal to amend Rule 1843.2 does not affect small businesses because 
horse racing is not a small business under Government Code Section 11342.610.   
 
CONSIDERATION OF ALTERNATIVES 
 
In accordance with Government Code Section 11346.5, subdivision (a)(13), the Board must determine that no 
reasonable alternative considered by the Board, or that has otherwise been identified and brought to the 
attention of the Board, would be more effective in carrying out the purpose for which the action is proposed, or 
would be as effective and less burdensome on affected private persons than the proposed action, or would be 
more cost-effective to affected private persons and equally effective in implementing the statutory policy or 
other provision of law.   
 



  

The Board invites interested persons to present statements or arguments with respect to alternatives to the 
proposed regulation at the scheduled hearing or during the written comment period. 
 
CONTACT PERSON 
 
Inquiries concerning the substance of the proposed action and requests for copies of the proposed text of the 
regulation, the initial statement of reasons, the modified text of the regulation, if any, and other information 
upon which the rulemaking is based should be directed to: 
 
Erica Ward, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone: (916) 263-6025 
E-mail: esward@chrb.ca.gov 
 
If the person named above is not available, interested parties may contact: 
 
Harold Coburn, 
Regulation Analyst 
Telephone: (916) 263-6397 
 
 
AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATION 
 
The Board will have the entire rulemaking file available for inspection and copying throughout the rulemaking 
process at its offices at the above address.  As of the date this notice is published in the Notice Register, the 
rulemaking file consists of this notice, the proposed text of the regulation, and the initial statement of reasons.  
Copies may be obtained by contacting Erica Ward, or the alternative contact person at the address, phone 
number or e-mail address listed above.   
 
AVAILABILITY OF MODIFIED TEXT 
 
After holding a hearing and considering all timely and relevant comments received, the Board may adopt the 
proposed regulation substantially as described in this notice.  If modifications are made which are sufficiently 
related to the originally proposed text, the modified text, with changes clearly marked, shall be made available 
to the public for at least 15 days prior to the date on which the Board adopts the regulations.  Requests for 
copies of any modified regulation should be sent to the attention of Erica Ward at the address stated above.  The 
Board will accept written comments on the modified regulation for 15 days after the date on which it is made 
available.   
 
AVAILABILITY OF STATEMENT OF REASONS: 
 
Requests for copies of the final statement of reasons, which will be made available after the Board has adopted 
the proposed regulation in its current or modified form, should be sent to the attention of Erica Ward at the 
address stated above.   
 
BOARD WEB ACCESS 
 
The Board will have the entire rulemaking file available for inspection throughout the rulemaking process at its 
web site.  The rulemaking file consists of the notice, the proposed text of the regulation and the initial statement 
of reasons.  The Board’s web site address is: www.chrb.ca.gov. 

http://www.chrb.ca.gov/


  

 
 
INITIAL STATEMENT OF REASONS 
 
RULE 1843.2. CLASSIFICATION OF DRUG SUBSTANCES. 
 
SPECIFIC PURPOSE OF THE REGULATION 
 
The proposed amendment of Rule 1843.2, Classification of Drug Substances, would update the California 
Horse Racing Board (CHRB) Penalty Categories Listing by Classification (Revised 12/12), which is 
incorporated by reference in Rule 1843.2, by adding and reclassifying specified drug substances to reflect 
changes to the Association of Racing Commissioners International (RCI) Uniform Classification Guidelines for 
Foreign Substances. 
 
PROBLEM  
 
The Board is proposing to amend Rule 1843.2 to bring its CHRB Penalty Categories Listing by Classification 
(Revised 12/12) in line with the current RCI Uniform Classification Guidelines for Foreign Substances.  The 
RCI has added or reclassified over 100 drugs since 2008, which is the last time the Board updated the CHRB 
Penalty Listing by Classification (Revised 12/12), which is incorporated by reference in Rule 1843.2.  
 
NECESSITY 
 
The Board proposes to amend Rule 1843.2 to bring the regulation in line with current RCI model Rule Uniform 
Classification Guidelines for Foreign Substances.  The present CHRB Penalty Categories Listing by 
Classification (Revised 12/12), which is incorporated by reference in Rule 1843.2, was adopted in 2008 and is 
based on the RCI Uniform Classification Guidelines for Foreign Substances as it existed in 2007.  The CHRB 
Penalty Categories Listing by Classification (Revised 12/12) was last updated in 2008 when the Board amended 
Rule 1843.2.  The RCI has subsequently added or reclassified over 100 drugs.  The changes to the RCI Uniform 
Classification Guidelines for Foreign Substances necessitates the amendment of Rule 1843.2 to update the 
CHRB Penalty Categories Listing by Classification (Revised 12/12), which is incorporated by reference in the 
regulation.  The proposed amendment will bring the Board’s drug classifications in line with the RCI model 
Rule drug classifications.  This will promote uniformity in the classification of drug substances among the 
various state racing jurisdictions.  
 
BENEFITS ANTICIPATED FROM THE REGULATORY ACTION. 
 
The proposed amendment of Rule 1843.2 promotes national uniformity among the various state horse racing 
jurisdictions.  The amendment benefits California by bringing the  CHRB Penalty Categories Listing by 
Classification (Revised 12/12) in line with the RCI Model Rule Uniform Classification Guidelines for Foreign 
Substances, which will provide clarity for horsemen because, regardless of which state they are from, trainers 
and owners will be clear on how drugs are classified and what the penalties are.  The proposed regulation will 
help to reduce drug violations and will promote drug safety, as owners and trainers will not be forced to change 
medications as they move from other states to race in California.  This will help increase efficiency in the 
enforcement of the Board’s medication rules and regulations because out-of-state owners and trainers will be 
familiar with the drug classification scheme.  If more trainers and owners are complying with Board rules, the 
public will have more confidence in California horse racing and see it as an honest product, which may result in 
increased wagering.  An increase in wagering will have a positive economic impact on the industry by 
increasing handle, which in turn increases purses and commissions.  The proposed amendment will also help to 
ensure the health and well-being of race horses as the CHRB Penalty Categories Listing by Classification 
(Revised 12/12) provides owners and trainers with information regarding drug substances that are prohibited for 
use in the sport. 



  

 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS OR DOCUMENTS. 
 
The Board did not rely on any technical, theoretical, and/or empirical study, reports or documents in proposing 
the addition of Rule 1843.2.   
 
RESULTS OF ECONOMIC IMPACT ASSESSMENT. 
 
The results of the Board’s Economic Impact Assessment as required by Government Code Section 11346.3(b) 
are as follows: 
 

• The proposed regulation will not impact the creation or eliminate jobs within the State of California, or 
the creation of new businesses or the elimination of existing business or the expansion of businesses in 
California.   

• The proposed addition of Rule 1843.2 will not impact the creation of new businesses or eliminate 
existing businesses in California. 

• Rule 1843.2 will not impact the expansion of businesses currently doing business in California. 
• The proposed regulation will not benefit the health and welfare of California residents or benefit the 

State’s environment.  
 

ALTERNATIVE TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY 
ADVERSE IMPACT ON AFFECTED PRIVATE PERSONS OR BUSINESSES. 
 
The Board has determined that there were no alternatives considered which would be more effective in carrying 
out the purposes of the proposed regulation or would be more effective and less burdensome to affected private 
persons or businesses than the proposed regulation. 
 
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION. 
 
The proposed amendment to Rule 1843.2 was discussed at the August 24, 2012 Medication and Track Safety 
Committee Meeting and the October 18, 2012, Regular Board Meeting.  No alternatives to the recommendation 
were proposed by the Board or by any other individual or entity at either meeting.  No subsequent alternative 
recommendations were made prior to the notice.  The Board invites any interested party to submit comments 
which offer any alternative proposal. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



  

 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4.  CALIFORNIA CODE OF REGULATIONS 

ARTICLE 15.  VETERINARY PRACTICES 
 PROPOSED AMENDMENT OF 

RULE 1843.2. CLASSIFICATION OF DRUG SUBSTANCES. 
 
 

1843.2. Classification of Drug Substances.  
 

The Board, the board of stewards, the hearing officer, or the administrative law judge, when 
adjudicating a hearing for a violation of Business and Professions Code section 19581, shall consider the 
classification of the substance as referenced in the California Horse Racing Board (CHRB) Penalty Categories 
Listing by Classification (Revised 05/08 12/12), hereby incorporated by reference, which is based on the 
Association of Racing Commissioners International (ARCI) Uniform Classification Guidelines for Foreign 
Substances (4/05 12/11), as modified by the Board.  

  

Authority:  Sections 19580, 19581 and 19582, 
 Business and Professions Code.   
 

Reference:    Sections 19580, 19581 and 19582,  
 Business and Professions Code. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



  

 
 

TITLE 4, CALIFORNIA HORSE RACING BOARD 
NOTIFICATION OF POSTPONEMENT 

OF REGULATORY HEARING 
FOR THE PROPOSED AMENDMENT OF 
ARTICLE 15. VETERINARY PRACTICES.  

RULE 1845. AUTHORIZED BLEEDER MEDICATION 
 

Pursuant to the requirements of Government Code section 11346.8(b) of the California Code of Regulations, the 
California Horse Racing Board is providing notice that the proposed amendment of Rule 1845, Authorized 
Bleeder Medication, will be the subject of a regulatory hearing on Thursday, April 25, 2013 at BetFair 
Hollywood Park, 1050 S. Prairie Avenue, Inglewood, California, at 10:00 a.m., or as soon there after as the 
business before the Board will permit.   
 
The proposal to amend Rule 1845 was originally noticed to the public on December 21, 2012.  It was to be 
heard on February 21, 2013, but the date for the hearing has been changed and the rule will now be heard on 
Thursday, April 25, 2013 at BetFair Hollywood Park, 1050 S. Prairie Avenue, Inglewood, California.  
 
Any interested person who has questions regarding this notice of continuance of regulatory hearing should 
contact: 
 

Erica Ward, Regulations Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 

Sacramento, CA  95825 
 

Phone: (916) 263-6025 
E-mail: esward@chrb.ca.gov  

  
 

 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4, DIVISION 4, CALIFORNIA CODE OF REGULATIONS 

NOTICE OF PROPOSAL TO AMEND  
RULE 1845, AUTHORIZED BLEEDER MEDICATION 

 
The California Horse Racing Board (Board/CHRB) proposes to amend the regulation described below after 
considering all comments, objections or recommendations regarding the proposed action. 
 
PROPOSED REGULATORY ACTION 
 
The proposed amendment of Rule 1845, Authorized Bleeder Medication, would limit race-day bleeder 
medication to Furosemide (Lasix) only and only allow it to be administered by non-practicing veterinarians. 
 
PUBLIC HEARING 
 
The Board will hold a public hearing starting at 9:30 a.m., Thursday, February 21, 2013, or as soon after that 
as business before the Board will permit, in the Baldwin Terrace Room at the Santa Anita Park Race Track, 
285 West Huntington Drive, Arcadia, California.  At the hearing, any person may present statements or 



  

arguments orally or in writing about the proposed action described in the informative digest.  It is requested, but 
not required, that persons making oral comments at the hearing submit a written copy of their testimony.  
 
WRITTEN COMMENT PERIOD 
 
Any interested persons, or their authorized representative, may submit written comments about the proposed 
regulatory action to the Board.  The written comment period closes at 5:00 p.m., on February 4, 2013.  The 
Board must receive all comments at that time; however, written comments may still be submitted at the public 
hearing.  Submit comments to: 
 
Erica Ward, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone (916) 263-6025 
Fax: (916) 263-6022 
E-Mail: esward@chrb.ca.gov 
 
AUTHORITY AND REFERENCE 
 
Authority cited: Sections 19440 and 19562, Business and Professions Code.  Reference: Sections 19580 and 
19581, Business and Professions Code.  
 
Business and Professions Code sections 19940 and 19562 authorize the Board to adopt the proposed regulation, 
which would implement, interpret or make specific sections 19580 and 19581, Business and Professions Code. 
 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 
 
Business and Professions Code section 19440 states the Board has all powers necessary and proper to enable it 
to carry out fully and effectually the purposes of this chapter.  Responsibilities of the Board include adopting 
rules and regulations for the protection of the public and the control of horse racing and pari-mutuel wagering.  
Business and Professions Code section 19562 provides that the Board may prescribe rules, regulations, and 
conditions under which all horse races with wagering on their results shall be conducted in California.  Business 
and Professions Code section 19580 requires the Board to adopt regulations to establish policies, guidelines, 
and penalties relating to equine medication to preserve and enhance the integrity of horse racing in California.  
Business and Professions Code section 19581 states that no substance of any kind shall be administered by any 
means to a horse after it has been entered to race, unless the Board has, by regulation, specifically authorized 
the use of the substance and the quantity and composition thereof.  Board Rule 1845, Authorized Bleeder 
Medication, provides that authorized bleeder medication for the control of exercised induced pulmonary 
hemorrhage (EIPH) may be administered to a horse on the authorized bleeder medication list.  A horse is 
eligible to race with authorized bleeder medication if the licensed trainer and/or veterinarian determines it is in 
the horse’s best interest.  If a horse will race with authorized bleeder medication, the official veterinarian must 
be informed prior to entry, as specified.   
 
The Board proposes to amend Rule 1845 to bring California in line with the national movement to strengthen 
procedures for the administration of anti-bleeder medication to horses on race-day. Subsection 1845(e)(1) 
identifies Lasix as the only authorized bleeder medication allowed.  This is necessary to eliminate any adjuncts, 
such as estrogens.  According to the Board’s Equine Medical Director, the efficaciousness of estrogen have 
been questionable.  Lasix is the only medication that is consistently effective in reducing bleeding.  The 
amendment to Rule 1845 would put the Board in step with the RCI’s model rule.  Subsection 1845(e)(2) states 
that Lasix shall be administered only by the official veterinarian, the racing veterinarian or his or her designee, 
or by a registered veterinary technician under the supervision of a veterinarian.  Subsection 1845(e)(2)(a) 



  

provides that any veterinarian or registered veterinary technician designated to administer Lasix is prohibited 
from working as private veterinarians or registered veterinary technicians at the race track or with participating 
licensees.  The necessity of these two subsections is to further the Board’s goal of promoting integrity in horse 
racing.  Practicing veterinarians who work privately on the track may have more invested interest in the race 
horses than non-practicing third party veterinarians contracted to provide the same service.  The proposed 
amendment would also put the Board in accordance with the New York Racing Association, Ontario, and some 
harness jurisdictions.  In addition, requiring a non-practicing veterinarian to administer Lasix may be cost 
effective because it could reduce the cost to owners of the race horses.  Rather than paying high costs to private 
veterinarians, owners using non-practicing veterinarians contracted through associations could receive the 
benefit of standardized costs.  Subsection 1845(e)(2)(b) states that the licensed owners of treated horses shall 
pay the reasonable costs associated with the administration of the Lasix.  This is necessary to distinguish who 
will be held responsible for the payment of the Lasix injections to the horses on race-days.  
 
POLICY STATEMENT OVERVIEW OF ANTICIPATED BENEFITS OF PROPOSAL 
 
The proposed amendment of Rule 1845 promotes integrity and horse safety.  Non-practicing veterinarians do 
not regularly treat the horses on the track and do not have a vested interest in the performance of the horses as 
do practicing veterinarians.  A non-practicing veterinarian is less likely to mask a horse’s condition or 
administer an incorrect dosage on race-day for this reason.  If horses are given the correct dosages and are in the 
best condition to race, the public will have more confidence in California horse racing and see it as an honest 
product, which may result in increased wagering.  An increase in wagering will have a positive economic 
impact on the industry by increasing handle, which in turn increases purses and commissions. 
 
Consistency with Existing State Regulations: The Board does not believe that the proposed regulation is 
inconsistent or incompatible with existing state regulations. 
 
DISCLOSURE REGARDING THE PROPOSED ACTION/RESULTS OF THE ECONOMIC IMPACT 
ANALYSIS 
 
Mandate on local agencies and school districts: none. 
 
Cost or savings to any state agency: none. 
 
Cost to any local agency or school district that must be reimbursed in accordance with Government Code 
Sections 17500 through 17630: none. 
 
Other non-discretionary costs or savings imposed upon local agencies: none. 
 
Cost or savings in federal funding to the state: none. 
 
The Board has made an initial determination that the proposed amendment of Rule 1845 will not have a 
significant statewide adverse economic impact directly affecting business including the ability of California 
businesses to compete with businesses in other states. 
 
The following studies/relevant data were relied upon in making the above determination: none. 
 
Cost impact on representative private persons or businesses: The Board is not aware of any cost impacts that a 
representative private person or business would necessarily incur in reasonable compliance with the proposed 
action.   
 
Significant effect on housing costs: none. 
 



  

The adoption of the proposed amendment of Rule 1845 will not (1) create or eliminate jobs within California; 
(2) create new businesses or eliminate existing businesses within California; or (3) affect the expansion of 
businesses currently doing business within California.  The proposed amendment of Rule 1845 promotes 
integrity and horse safety.  Non-practicing veterinarians do not regularly treat the horses on the track and do not 
have a vested interest in the performance of the horses as do practicing veterinarians.  A non-practicing 
veterinarian is less likely to mask a horse’s condition or administer an incorrect dosage on race-day for this 
reason.  If horses are given the correct dosages and are in the best condition to race, the public will have more 
confidence in California horse racing and see it as an honest product, which may result in increased wagering.  
An increase in wagering will have a positive economic impact on the industry by increasing handle, which in 
turn increases purses and commissions. 
 
Effect on small businesses: none.  The proposal to amend Rule 1845 does not affect small businesses because 
horse racing is not a small business under Government Code Section 11342.610.   
 
CONSIDERATION OF ALTERNATIVES 
 
In accordance with Government Code Section 11346.5, subdivision (a)(13), the Board must determine that no 
reasonable alternative considered by the Board, or that has otherwise been identified and brought to the 
attention of the Board, would be more effective in carrying out the purpose for which the action is proposed, or 
would be as effective and less burdensome on affected private persons than the proposed action, or would be 
more cost-effective to affected private persons and equally effective in implementing the statutory policy or 
other provision of law.   
 
The Board invites interested persons to present statements or arguments with respect to alternatives to the 
proposed regulation at the scheduled hearing or during the written comment period. 
 
CONTACT PERSON 
 
Inquiries concerning the substance of the proposed action and requests for copies of the proposed text of the 
regulation, the initial statement of reasons, the modified text of the regulation, if any, and other information 
upon which the rulemaking is based should be directed to: 
 
Erica Ward, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone: (916) 263-6025 
E-mail: esward@chrb.ca.gov 
 
If the person named above is not available, interested parties may contact: 
 
Harold Coburn, 
Regulation Analyst 
Telephone: (916) 263-6397 
 
AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATION 
 
The Board will have the entire rulemaking file available for inspection and copying throughout the rulemaking 
process at its offices at the above address.  As of the date this notice is published in the Notice Register, the 
rulemaking file consists of this notice, the proposed text of the regulation, and the initial statement of reasons.  
Copies may be obtained by contacting Erica Ward, or the alternative contact person at the address, phone 
number or e-mail address listed above.   



  

 
AVAILABILITY OF MODIFIED TEXT 
 
After holding a hearing and considering all timely and relevant comments received, the Board may adopt the 
proposed regulation substantially as described in this notice.  If modifications are made which are sufficiently 
related to the originally proposed text, the modified text, with changes clearly marked, shall be made available 
to the public for at least 15 days prior to the date on which the Board adopts the regulations.  Requests for 
copies of any modified regulation should be sent to the attention of Erica Ward at the address stated above.  The 
Board will accept written comments on the modified regulation for 15 days after the date on which it is made 
available.   
 
AVAILABILITY OF STATEMENT OF REASONS: 
 
Requests for copies of the final statement of reasons, which will be made available after the Board has adopted 
the proposed regulation in its current or modified form, should be sent to the attention of Erica Ward at the 
address stated above.   
 
BOARD WEB ACCESS 
 
The Board will have the entire rulemaking file available for inspection throughout the rulemaking process at its 
web site.  The rulemaking file consists of the notice, the proposed text of the regulation and the initial statement 
of reasons.  The Board’s web site address is: www.chrb.ca.gov. 
 
 
INITIAL STATEMENT OF REASONS 
 
RULE 1845.  AUTHORIZED BLEEDER MEDICATION. 
 
SPECIFIC PURPOSE OF THE REGULATION 
 
The proposed amendment of Rule 1845, Authorized Bleeder Medication, would limit race-day bleeder 
medication to Furosemide (Lasix) only and allow only non-practicing veterinarians to administer the 
medication. 
 
PROBLEM  
 
The Board seeks to simplify its process and eliminate any issues regarding the use of race-day medications.  
The proposed amendment of Rule 1845 tightens procedures on administering bleeder medication on race-day by 
restricting the medication administered to Lasix only and prohibiting practicing veterinarians from 
administering it.  Only non-practicing veterinarians such as the racing veterinarian, official veterinarian, or his 
or her designee shall administer Lasix.  This amendment would have the same principles as the Association of 
Racing Commissioners International (RCI) model rule. 
 
NECESSITY 
 
The Board proposes to amend Rule 1845 to bring California in line with the national movement to strengthen 
procedures for the administration of anti-bleeder medication to horses on race-day. Subsection 1845(e)(1) 
identifies Lasix as the only authorized bleeder medication allowed.  This is necessary to eliminate any adjuncts, 
such as estrogens.  According to the Board’s Equine Medical Director, the efficaciousness of estrogen have 
been questionable.  Lasix is the only medication that is consistently effective in reducing bleeding.  The 
amendment to Rule 1845 would put the Board in step with the RCI’s model rule.  Subsection 1845(e)(2) states 
that Lasix shall be administered only by the official veterinarian, the racing veterinarian or his or her designee, 

http://www.chrb.ca.gov/


  

or by a registered veterinary technician under the supervision of a veterinarian.  Subsection 1845(e)(2)(a) 
provides that any veterinarian or registered veterinary technician designated to administer Lasix is prohibited 
from working as private veterinarians or registered veterinary technicians at the race track or with participating 
licensees.  The necessity of these two subsections is to further the Board’s goal of promoting integrity in horse 
racing.  Practicing veterinarians who work privately on the track may have more invested interest in the race 
horses than non-practicing third party veterinarians contracted to provide the same service.  The proposed 
amendment would also put the Board in accordance with the New York Racing Association, Ontario, and some 
harness jurisdictions.  In addition, requiring a non-practicing veterinarian to administer Lasix may be cost 
effective because it could reduce the cost to owners of the race horses.  Rather than paying high costs to private 
veterinarians, owners using non-practicing veterinarians contracted through associations could receive the 
benefit of standardized costs.  Subsection 1845(e)(2)(b) states that the licensed owners of treated horses shall 
pay the reasonable costs associated with the administration of the Lasix.  This is necessary to distinguish who 
will be held responsible for the payment of the Lasix injections to the horses on race-days.  
 
 
BENEFITS ANTICIPATED FROM THE REGULATORY ACTION. 
 
The proposed amendment of Rule 1845 promotes integrity and horse safety.  Non-practicing veterinarians do 
not regularly treat the horses on the track and do not have a vested interest in the performance of the horses as 
do practicing veterinarians.  A non-practicing veterinarian is less likely to mask a horse’s condition or 
administer an incorrect dosage on race-day for this reason.  If horses are given the correct dosages and are in the 
best condition to race, the public will have more confidence in California horse racing and see it as an honest 
product, which may result in increased wagering.  An increase in wagering will have a positive economic 
impact on the industry by increasing handle, which in turn increases purses and commissions. 
 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS OR DOCUMENTS. 
 
The Board did not rely on any technical, theoretical, and/or empirical study, reports or documents in proposing 
the addition of Rule 1845.   
 
RESULTS OF ECONOMIC IMPACT ASSESSMENT. 
 
The results of the Board’s Economic Impact Assessment as required by Government Code Section 11346.3(b) 
are as follows: 
 

• The proposed regulation will not impact the creation or eliminate jobs within the State of California, or 
the creation of new businesses or the elimination of existing business or the expansion of businesses in 
California.   

• The proposed addition of Rule 1845 will not impact the creation of new businesses or eliminate existing 
businesses in California. 

• Rule 1845 will not impact the expansion of businesses currently doing business in California. 
• The proposed regulation will not benefit the health and welfare of California residents or benefit the 

State’s environment.  
 

ALTERNATIVE TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY 
ADVERSE IMPACT ON AFFECTED PRIVATE PERSONS OR BUSINESSES. 
 
The Board has determined that there were no alternatives considered which would be more effective in carrying 
out the purposes of the proposed regulation or would be more effective and less burdensome to affected private 
persons or businesses than the proposed regulation. 
 
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION. 



  

 
The proposed amendment to Rule 1845 was discussed at the August 2012 Medication and Track Safety 
Committee Meeting and the October 18, 2012, Regular Board Meeting.  No alternatives to the recommendation 
were proposed by the Board or by any other individual or entity at either meeting.  No subsequent alternative 
recommendations were made prior to the notice.  The Board invites any interested party to submit comments 
which offer any alternative proposal. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 15. VETERINARY PRACTICES 
RULE 1845. AUTHORIZED BLEEDER  

MEDICATION 
 

 
1845.  Authorized Bleeder Medication. 
 

Authorized bleeder medication for the control of exercised induced pulmonary hemorrhage (EIPH) may 
be administered to a horse on the authorized bleeder medication list. 

(a)  A horse is eligible to race with authorized bleeder medication if the licensed trainer and/or 
veterinarian determines it is in the horse’s best interest.  If a horse will race with authorized bleeder medication, 
form CHRB 194 (New 08/04), Authorized Bleeder Medication Request, which is hereby incorporated by 
reference, shall be used to notify the official veterinarian prior to entry.   

(b)  The official laboratory shall measure the specific gravity of post-race urine samples to ensure 
samples are sufficiently concentrated for proper chemical analysis.  The specific gravity of such samples shall 
not be below 1.010.   

(c) If the specific gravity of the post-race urine sample is determined to be below 1.010, or if a urine 
sample is not available for testing, quantitation of furosemide in serum or plasma shall then be performed. 
Concentrations may not exceed 100 nanograms of furosemide per milliliter of serum or plasma.   



  

(d) A horse qualified to race with authorized bleeder medication shall be assigned to a pre-race security 
stall prior to the scheduled post time for the race in which it is entered, and shall remain there until it is taken to 
the receiving barn or the paddock to be saddled or harnessed for the race.  While in the security stall, the horse 
shall be in the care, custody, control and constant view of the trainer, or a licensed person assigned by the 
trainer.  The trainer shall be responsible for the condition, care and handling of the horse while it remains in the 
security stall.  The official veterinarian may permit a horse to leave the security stall to engage in track warm-up 
heats prior to a race.  

(e) A horse qualified for administration of authorized bleeder medication must be treated on the grounds 
of the racetrack where the horse will race no later than four hours prior to post time of the race for which the 
horse is entered.   

(1) The only authorized bleeder medication, furosemide, shall be furosemide administered by a single 
intravenous injection only, in a dosage of not less than 150 mg. or not more than 500 mg.   

(2) Furosemide shall be administered by the official veterinarian, the racing veterinarian or his or her 
designee.  Registered veterinary technicians under the supervision of a veterinarian may administer authorized 
bleeder medication. 

(a) Any veterinarian or registered veterinary technician designated to administer authorized bleeder 
medication shall be prohibited from working as private veterinarians or registered veterinary technicians at the 
race track or with participating licensees.   

(b) The licensed owners of treated horses shall pay the reasonable costs associated with the 
administration of furosemide in the manner prescribed in these rules. 

(3) A horse racing with furosemide must show a detectable concentration of the drug in the post-race 
serum, plasma or urine sample.   

(4) The veterinarian administering the bleeder medication shall notify the official veterinarian of the 
treatment of the horse.  Such Notification shall be made using CHRB form-36 (New 08/04), Bleeder Treatment 
Report, which is hereby incorporated by reference, not later than two hours prior to post time of the race for 
which the horse is entered.   

(5) Upon the request of a Board representative, the veterinarian administering the authorized bleeder 
medication shall surrender the syringe used to administer such medication, which may then be submitted for 
testing.     

(f) A horse placed on the official authorized bleeder medication list must remain on the list unless the 
licensed trainer and/or veterinarian requests that the horse be removed. The request must be made using CHRB 
form 194 (New 08/04), and must be submitted to the official veterinarian prior to the time of entry.  A horse 
removed from the authorized bleeder medication list may not be placed back on the list for a period of 60 
calendar days unless the official veterinarian determines it is detrimental to the welfare of the horse. If a horse is 
removed from the authorized bleeder medication list a second time in a 365-day period, the horse may not be 
placed back on the list for a period of 90 calendar days. 

(g) If the official veterinarian observes a horse bleeding externally from one or both nostrils during or 
after a race or workout, and determines such bleeding is a direct result of EIPH, the horse shall be ineligible to 
race for the following periods: 

• First incident—14 days; 
 

• Second incident within 365-day period—30 days; 
 
• Third incident within 365-day period—180 days; 

 
• Fourth incident within 365-day period—barred for racing lifetime. 

 
For the purposes of counting the number of days a horse is ineligible to run, the day after the horse bled 

externally is the first day of such period.  The voluntary administration of authorized bleeder medication 



  

without an external bleeding incident shall not subject a horse to the initial period of ineligibility as defined 

under this subsection. 

 
 
Authority: Sections 19440 and 19562,  

Business and Professions Code.  
 
Reference: Sections 19580 and 19581, 
  Business and Professions Code. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4, DIVISION 4, CALIFORNIA CODE OF REGULATIONS 

NOTICE OF PROPOSAL TO ADD 
RULE 1927.1. TAMPERING WITH SMOKE DETECTORS PROHIBITED 

 
The California Horse Racing Board (Board/CHRB) proposes to add the regulation described below after 
considering all comments, objections or recommendations regarding the proposed action. 
 
PROPOSED REGULATORY ACTION 
 
The Board proposes to add Rule 1927.1, Tampering With Smoke Detectors Prohibited, to provide that no 
licensee shall tamper with, dismantle, or disable any automatic fire alarm system or smoke detector that is 
located on the grounds of a facility under the jurisdiction of the Board.  A licensee who violates the proposed 
regulation shall be subject to a hearing before the stewards, and a fine of no less than $25.  In addition, the 
proposed regulation states that a trainer may be found culpable and fined $100 if a fire alarm is disabled in an 
area assigned to the trainer, such as stalls and tack rooms.   
 
PUBLIC HEARING 
 



  

The Board will hold a public hearing starting at 9:30 a.m., Thursday, September 20, 2012, or as soon after 
that as business before the Board will permit, at the Sheraton Fairplex Suites, 601 W. McKinley Avenue, 
Pomona, California.  At the hearing, any person may present statements or arguments orally or in writing 
about the proposed action described in the informative digest.  It is requested, but not required, that persons 
making oral comments at the hearing submit a written copy of their testimony.  
 
WRITTEN COMMENT PERIOD 
 
Any interested persons, or their authorized representative, may submit written comments about the proposed 
regulatory action to the Board.  The written comment period closes at 5:00 p.m., on September 17, 2012.  The 
Board must receive all comments at that time; however, written comments may still be submitted at the public 
hearing.  Submit comments to: 
 
Erica Ward, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone (916) 263-6025 
Fax: (916) 263-6022 
E-Mail: esward@chrb.ca.gov 
 
 
AUTHORITY AND REFERENCE 
 
Authority cited: Sections 19420, 19440 and 19460, Business and Professions Code.  Reference: Sections 19440 
and 19481, Business and Professions Code.  
 
Business and Professions Code sections 19420, 19440 and 19460 authorize the Board to adopt the proposed 
regulation, which would implement, interpret or make specific sections 19440 and 19481, Business and 
Professions Code. 
 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 
 
Business and Professions Code section 19420 provides that jurisdiction and supervision over meetings in this 
State where horse races with wagering on their results are held or conducted, and over all persons or things 
having to do with the operation of such meetings, is vested in the California Horse Racing Board.  Business and 
Professions Code section 19440 states that the Board shall have all powers necessary and proper to enable it to 
carry out fully and effectually the purposes of this chapter.  Responsibilities of the Board include adopting rules 
and regulations for the protection of the public and the control of horse racing and pari-mutuel wagering, and 
administration and enforcement of all laws, rules and regulations affecting horse racing and pari-mutuel 
wagering.  Business and Professions Code section 19460 provides that all licenses granted under this chapter 
are subject to all rules, regulations and conditions from time to time prescribed by the Board.  Business and 
Professions Code section 19481 states that in performing its duties the Board shall establish safety standards 
governing track facilities in order to improve the safety of horses, riders and workers at the racetrack.  Board 
Rule 1927, Fire Prevention, states association shall make adequate provision for fire prevention, protection 
against fire, and fire suppression within the inclosure.  A reasonable standard of fire safety shall require that 
each building, barn or structure which is used by an association for the stabling of horses or human habitation, 
be equipped with an automatic sprinkler system and an automatic fire alarm system.   
 
The Board proposes to add Rule 1927.1, Tampering With Smoke Detectors Prohibited.  Subsection 1927.1(a) 
provides that no licensee shall willfully tamper with, dismantle, or disable any automatic fire alarm system or 
smoke detector that is located on the grounds of a facility under the jurisdiction of the Board.  This subsection is 



  

necessary because fire safety is a continuing issue within the inclosure.  The Board requires that racing 
associations install and maintain sprinkler systems and fire alarms.  Racing associations are also required to 
undergo annual fire inspections, and periodic safety inspections.  The disabling of smoke detectors is a problem 
that occurs especially in habitable rooms used for sleeping.  Under Rule 2103, Habitable Rooms, such rooms 
are required to be provided with battery operated smoke detectors that are maintained in working order, or any 
other approved fire alarm system.  Occupants may wish to smoke where it is otherwise prohibited, or to cook on 
portable hot plates.  To enable such activities, the smoke detectors may be disabled.  Subsection 1927.1(b) 
states that a licensed trainer who is assigned stalls, tack rooms or other areas within the inclosure may be held 
culpable if an employee of that trainer is found to have violated this regulation within such assigned areas.  The 
Board has determined subsection 1927.1(b) is necessary in order to encourage trainers to pay attention to what 
their employees may be doing with fire safety equipment, as there are currently no repercussions for trainers 
whose employees routinely disable fire alarms.  Subsection 1927.1(c) provides that a violation of this regulation 
shall result in a hearing before the stewards who may impose a fine of not less than $25 and subsection 
1927.1(c)(1) states that the stewards may impose a fine of not less than $100 on the trainer whose employee is 
found to have violated this regulation.  The Board believes that these fines, while not excessive, are enough to 
help deter and prevent future incidents.   
 
POLICY STATEMENT OVERVIEW OF ANTICIPATED BENEFITS OF PROPOSAL 
 
The proposed addition of Rule 1927.1 promotes the protection of worker, public, and equine safety.  The 
regulation prohibits individuals from tampering with, dismantling, or disabling any automatic fire alarm system 
or smoke detector at facilities under the Board’s jurisdiction or a fine will be imposed.  Prohibiting such actions 
will aid in fire safety for workers and any horses located on the grounds of a California horse racing facility.  
Race horses are very valuable and their health and safety is of great importance to the industry.  Also, if there is 
a race meeting or other event occurring at a facility, the rule protects the public attending by decreasing the 
chances of them being exposed to a fire.  If individuals are following good fire safety practices on the grounds 
of the facilities, the chances of a fire is reduced, which in turn provides a feeling of safety in workers and the 
public.  If individuals believe the horse racing facilities to be a safe environment, there could be an increase in 
attendance at the horse racing events.  An increase in attendance may result in increased wagering, which in 
turn has a positive economic impact on the industry.  
 
Consistency with Existing State Regulations: The Board does not believe that the proposed regulation is 
inconsistent or incompatible with existing state regulations. 
 
DISCLOSURE REGARDING THE PROPOSED ACTION/RESULTS OF THE ECONOMIC IMPACT 
ANALYSIS 
 
Mandate on local agencies and school districts: none. 
 
Cost or savings to any state agency: none. 
 
Cost to any local agency or school district that must be reimbursed in accordance with Government Code 
Sections 17500 through 17630: none. 
 
Other non-discretionary costs or savings imposed upon local agencies: none. 
 
Cost or savings in federal funding to the state: none. 
 
The Board has made an initial determination that the proposed addition of Rule 1927.1 will not have a 
significant statewide adverse economic impact directly affecting business including the ability of California 
businesses to compete with businesses in other states. 
 



  

The following studies/relevant data were relied upon in making the above determination: none. 
 
Cost impact on representative private persons or businesses: The Board is not aware of any cost impacts that a 
representative private person or business would necessarily incur in reasonable compliance with the proposed 
action.   
 
Significant effect on housing costs: none. 
 
The adoption of the proposed addition of Rule 1927.1 will not (1) create or eliminate jobs within California; (2) 
create new businesses or eliminate existing businesses within California; or (3) affect the expansion of 
businesses currently doing business within California.  The proposed addition of Rule 1927.1 will benefit 
California by promoting the protection of worker, public, and equine safety.  The regulation prohibits 
individuals from tampering with, dismantling, or disabling any automatic fire alarm system or smoke detector at 
facilities under the Board’s jurisdiction or a fine will be imposed.  Prohibiting such actions will aid in fire safety 
for workers and any horses located on the grounds of a California horse racing facility.  Race horses are very 
valuable and their health and safety is of great importance to the industry.  Also, if there is a race meeting or 
other event occurring at a facility, the rule protects the public attending by decreasing the chances of them being 
exposed to a fire.  If individuals are following good fire safety practices on the grounds of the facilities, the 
chances of a fire is reduced, which in turn provides a feeling of safety in workers and the public.  If individuals 
believe the horse racing facilities to be a safe environment, there could be an increase in attendance at the horse 
racing events.  An increase in attendance may result in increased wagering, which in turn has a positive 
economic impact on the industry.  
 
Effect on small businesses: none.  The proposal to add Rule 1927.1 does not affect small businesses because 
horse racing is not a small business under Government Code Section 11342.610.   
 
CONSIDERATION OF ALTERNATIVES 
 
In accordance with Government Code Section 11346.5, subdivision (a)(13), the Board must determine that no 
reasonable alternative considered by the Board, or that has otherwise been identified and brought to the 
attention of the Board, would be more effective in carrying out the purpose for which the action is proposed, or 
would be as effective and less burdensome on affected private persons than the proposed action, or would be 
more cost-effective to affected private persons and equally effective in implementing the statutory policy or 
other provision of law.   
 
The Board invites interested persons to present statements or arguments with respect to alternatives to the 
proposed regulation at the scheduled hearing or during the written comment period. 
 
CONTACT PERSON 
 
Inquiries concerning the substance of the proposed action and requests for copies of the proposed text of the 
regulation, the initial statement of reasons, the modified text of the regulation, if any, and other information 
upon which the rulemaking is based should be directed to: 
 
Erica Ward, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone: (916) 263-6025 
E-mail: esward@chrb.ca.gov 
 
If the person named above is not available, interested parties may contact: 



  

 
Harold Coburn, 
Regulation Analyst 
Telephone: (916) 263-6397 
 
AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATION 
 
The Board will have the entire rulemaking file available for inspection and copying throughout the rulemaking 
process at its offices at the above address.  As of the date this notice is published in the Notice Register, the 
rulemaking file consists of this notice, the proposed text of the regulation, and the initial statement of reasons.  
Copies may be obtained by contacting Erica Ward, or the alternative contact person at the address, phone 
number or e-mail address listed above.   
 
AVAILABILITY OF MODIFIED TEXT 
 
After holding a hearing and considering all timely and relevant comments received, the Board may adopt the 
proposed regulation substantially as described in this notice.  If modifications are made which are sufficiently 
related to the originally proposed text, the modified text, with changes clearly marked, shall be made available 
to the public for at least 15 days prior to the date on which the Board adopts the regulations.  Requests for 
copies of any modified regulation should be sent to the attention of Erica Ward at the address stated above.  The 
Board will accept written comments on the modified regulation for 15 days after the date on which it is made 
available.   
 
AVAILABILITY OF STATEMENT OF REASONS: 
 
Requests for copies of the final statement of reasons, which will be made available after the Board has adopted 
the proposed regulation in its current or modified form, should be sent to the attention of Erica Ward at the 
address stated above.   
 
BOARD WEB ACCESS 
 
The Board will have the entire rulemaking file available for inspection throughout the rulemaking process at its 
web site.  The rulemaking file consists of the notice, the proposed text of the regulation and the initial statement 
of reasons.  The Board’s web site address is: www.chrb.ca.gov. 
 
 
INITIAL STATEMENT OF REASONS 
 
RULE 1927.1.  TAMPERING WITH SMOKE DETECTORS PROHIBITED. 
 
SPECIFIC PURPOSE OF THE REGULATION 
 
The Board proposes to add Rule 1927.1, Tampering With Smoke Detectors Prohibited, to provide that no 
licensee shall tamper with, dismantle, or disable any automatic fire alarm system or smoke detector that is 
located on the grounds of a facility under the jurisdiction of the Board.  A licensee who violates the proposed 
regulation shall be subject to a hearing before the stewards, and a fine of no less than $25.  In addition, the 
proposed regulation states that a trainer may be found culpable and fined $100 if a fire alarm is disabled in an 
area assigned to the trainer, such as stalls and tack rooms.   
 
PROBLEM  
 

http://www.chrb.ca.gov/


  

Smoke detectors in the inclosure at facilities under the jurisdiction of the Board are often tampered with, which 
creates a safety issue for humans and equines in the area.  Many smoke detectors are disabled in the habitable 
rooms by individuals who use the rooms to cook and smoke.  For the period of April 1, 2011 through June 16, 
2012, there have been 106 violations state wide of Rule 1928, Fire Regulations, for “tampering with smoke 
detector.”   The addition of Rule 1927.1, Tampering With Smoke Detectors Prohibited, would help deter 
individuals from tampering with the smoke detectors and reduce fire hazards by requiring a fine of no less than 
$25 for the offender and no less than $100 for the trainer whose employee is found to have violated the 
regulation. 
 
NECESSITY 
 
The Board proposes to add Rule 1927.1, Tampering With Smoke Detectors Prohibited.  Subsection 1927.1(a) 
provides that no licensee shall willfully tamper with, dismantle, or disable any automatic fire alarm system or 
smoke detector that is located on the grounds of a facility under the jurisdiction of the Board.  This subsection is 
necessary because fire safety is a continuing issue within the inclosure.  The Board requires that racing 
associations install and maintain sprinkler systems and fire alarms.  Racing associations are also required to 
undergo annual fire inspections, and periodic safety inspections.  The disabling of smoke detectors is a problem 
that occurs especially in habitable rooms used for sleeping.  Under Rule 2103, Habitable Rooms, such rooms 
are required to be provided with battery operated smoke detectors that are maintained in working order, or any 
other approved fire alarm system.  Occupants may wish to smoke where it is otherwise prohibited, or to cook on 
portable hot plates.  To enable such activities, the smoke detectors may be disabled.  Subsection 1927.1(b) 
states that a licensed trainer who is assigned stalls, tack rooms or other areas within the inclosure may be held 
culpable if an employee of that trainer is found to have violated this regulation within such assigned areas.  The 
Board has determined subsection 1927.1(b) is necessary in order to encourage trainers to pay attention to what 
their employees may be doing with fire safety equipment, as there are currently no repercussions for trainers 
whose employees routinely disable fire alarms.  Subsection 1927.1(c) provides that a violation of this regulation 
shall result in a hearing before the stewards who may impose a fine of not less than $25 and subsection 
1927.1(c)(1) states that the stewards may impose a fine of not less than $100 on the trainer whose employee is 
found to have violated this regulation.  The Board believes that these fines, while not excessive, are enough to 
help deter and prevent future incidents.   
 
BENEFITS ANTICIPATED FROM THE REGULATORY ACTION. 
 
The proposed addition of Rule 1927.1 promotes the protection of worker, public, and equine safety.  The 
regulation prohibits individuals from tampering with, dismantling, or disabling any automatic fire alarm system 
or smoke detector at facilities under the Board’s jurisdiction or a fine will be imposed.  Prohibiting such actions 
will aid in fire safety for workers and any horses located on the grounds of a California horse racing facility.  
Race horses are very valuable and their health and safety is of great importance to the industry.  Also, if there is 
a race meeting or other event occurring at a facility, the rule protects the public attending by decreasing the 
chances of them being exposed to a fire.  If individuals are following good fire safety practices on the grounds 
of the facilities, the chances of a fire is reduced, which in turn provides a feeling of safety in workers and the 
public.  If individuals believe the horse racing facilities to be a safe environment, there could be an increase in 
attendance at the horse racing events.  An increase in attendance may result in increased wagering, which in 
turn has a positive economic impact on the industry.  
 
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS OR DOCUMENTS. 
 
The Board did not rely on any technical, theoretical, and/or empirical study, reports or documents in proposing 
the addition of Rule 1927.1.   
 
RESULTS OF ECONOMIC IMPACT ASSESSMENT. 
 



  

The results of the Board’s Economic Impact Assessment as required by Government Code Section 11346.3(b) 
are as follows: 
 

• The proposed regulation will not impact the creation or eliminate jobs within the State of California, or 
the creation of new businesses or the elimination of existing business or the expansion of businesses in 
California.   

• The proposed addition of Rule 1927.1 will not impact the creation of new businesses or eliminate 
existing businesses in California. 

• Rule 1927.1 will not impact the expansion of businesses currently doing business in California. 
• The proposed regulation will benefit the health and welfare of California residents and benefit the 

State’s environment by promoting fire safety at racetracks and possibly preventing fires that may cause 
injury or death.  

 
 
ALTERNATIVE TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY 
ADVERSE IMPACT ON AFFECTED PRIVATE PERSONS OR BUSINESSES. 
 
The Board has determined that there were no alternatives considered which would be more effective in carrying 
out the purposes of the proposed regulation or would be more effective and less burdensome to affected private 
persons or businesses than the proposed regulation. 
 
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION. 
 
The proposed addition to Rule 1927.1 was discussed at the April 11, 2012, Medication and Track Safety 
Committee meeting and the April 26, 2012, Regular Board Meeting.  No alternatives to the recommendation 
were proposed by the Board or by any other individual or entity at either meeting.  No subsequent alternative 
recommendations were made prior to the notice.  The Board invites any interested party to submit comments 
which offer any alternative proposal. 
 

 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4, CALIFORNIA CODE OF REGULATIONS 
ARTICLE 17. FIRE PREVENTION AND SECURITY 

PROPOSED ADDITION OF 
RULE 1927.1 TAMPERING WITH SMOKE DETECTORS PROHIBITED 

 
 
1927.1 . Tampering With Smoke Detectors Prohibited. 
 

(a) No licensee shall willfully tamper with, dismantle, or disable any automatic fire alarm system or 

smoke detector that is located on the grounds of a facility under the jurisdiction of the Board. 

(b) A licensed trainer who is assigned stalls, tack rooms or other areas within the inclosure may be held 

culpable if an employee of that trainer is found to have violated this regulation within such assigned areas.  



  

(c) A violation of this regulation shall result in a hearing before the stewards who may impose a fine of 

not less than $25.  

(1)  The stewards may impose a fine of not less than $100 on the trainer whose employee is found to 

have violated this regulation. 

 
Authority: Sections 19420, 19440 and 19460, 
  Business and Professions Code. 
 
Reference: Sections 19440 and 19481, 
  Business and Professions Code. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
NOTIFICATION OF MODIFICATION OF THE FOLLOWING 

TEXTS COMPRISING THE PROPOSED ADDITION OF 
ARTICLE 27, EXCHANGE WAGERING 

CHRB RULE 2086, DEFINITIONS; 2086.6, OPERATING PLAN REQUIRED; 2086.7, EXCHANGE 
WAGERING DATA; 2086.8, MONITORING SYSTEMS AND NOTIFICATION; 2086.9, FINANCIAL AND 

SECURITY INTEGRITY AUDITS REQUIRED;  2087.5, ANTEPOST MARKET;  2087.6, 
CANCELLATION OF MATCHED WAGERS;  2088, DECLARED ENTRIES;  2088.6, CANCELLATION 

OF UNMATCHED WAGERS;  2089, ERRORS IN PAYMENTS OF EXCHANGE WAGERS;  2089.5, 
REQUIREMENTS TO ESTABLISH AN EXCHANGE WAGERING ACCOUNT; 2089.6, DEPOSITS TO AN 
EXCHANGE WAGERING ACCOUNT; 2090, POSTING CREDITS FOR WINNINGS FROM EXCHANGE 

WAGERS; 2091.5, SUSPENDING AN EXCHANGE WAGERING ACCOUNT;  2092, EXCHANGE 
WAGERS PLACED AFTER THE START OF A RACE;  2092.5,  PROHIBITIONS ON WAGERS TO LAY 

A HORSE TO LOSE; 2092.6, SUSPENSION OF OCCUPATIONAL LICENSE. 
 
Pursuant to the requirements of Government Code section 11346.8(c), and section 44 of Title 1 of the California 
code of Regulations, the California Horse Racing Board (Board) is providing notice of changes that have been 
made to the texts of certain proposed regulations that comprise the proposed addition of Article 27, Exchange 



  

Wagering.  The proposed regulations that have been modified are: Rule 2086, Definitions; 2086.6, Operating 
Plan Required; 2086.7, Exchange Wagering Data; 2086.8, Monitoring Systems and Notification; 2086.9, 
Financial Integrity and Security Audits Required; 2087.5, Antepost Market; 2087.6, Cancellation of Matched 
Wagers; 2088, Declared Entries; 2088.6, Cancellation of Unmatched Wagers; 2089, Error in Payments of 
Exchange Wagers; 2089.5, Requirements to Establish an Exchange Wagering Account; 2089.6, Deposits to an 
Exchange Wagering Account; 2090, Posting Credits for Winnings from Exchange Wagers; 2091.5, Suspending 
an Exchange Wagering Account; 2092, Exchange Wagers Placed After the Start of a Race; 2092.5, Prohibitions 
on Wagers to Lay a Horse to Lose; 2092.6, Suspension of Occupational License.  The proposed addition of 
Article 27 is scheduled for a public hearing on Thursday, November 15, 2012 at the Hollywood Park Race 
Track Sunset Room, 1050 South Prairie Avenue, Inglewood, California, at 9:30 a.m., or as soon thereafter 
as the business before the Board will permit.   
 
The proposal to add Article 27 was originally noticed on May 11, 2012.  A hearing for adoption was held on 
June 28, 2012; however, the hearing was continued to August 23, 2012 at the Del Mar Surfside Race Place, 
2260 Jimmy Durante Boulevard, Del Mar, California.  The August 23, 2012 hearing was continued until 
Thursday, September 20, 2012, at the Sheraton Fairplex Conference Center, 601 West McKinley Avenue, 
Pomona, California.  At the September 2012 hearing for adoption proposed changes to the texts of regulations 
comprising Article 27 were discussed.  In response to the proposed changes, the texts of regulations described 
above have been modified and will be heard at the November 15, 2012 Regular Board Meeting.     
 
Article 27 is comprised of 25 proposed regulations governing the conduct of exchange wagering in California.  
During the 45 day public comment period comments were received on 22 of the 25 proposed regulations.  At 
the June 28, 2012 hearing for adoption Chairman Brackpool stated an Ad-Hoc Committee on Exchange 
Wagering would meet to review written comments and to authorize modifications to proposed exchange 
wagering regulations where the committee felt they were appropriate.  At the June hearing for adoption the 
Board continued the hearing to the August 23, 2012 Regular Board Meeting.  The Ad-Hoc Committee on 
Exchange Wagering met on August 22, 2012 to consider proposals to modify the exchange wagering 
regulations.  During its meeting the committee directed interested parties to resubmit their comments in written 
form with texts that included underlines and strikeouts to delineate proposed modifications.  The committee 
gave the parties until close of business on August 31, 2012 to resubmit their comments.  At the August 23, 2012 
hearing for adoption, the Board continued the hearing for adoption to the September 2012 Regular Board 
Meeting, at which time the Board would consider the proposed modifications.   
 
The Board proposes to modify the following regulations: 
 
Rule 2086, Definitions: The Board proposes to modify the language of subsection 2086(p), which provides a 
definition of “matched wager”.  The California Thoroughbred Trainers (CTT) expressed concern over the extent 
of an exchange provider’s financial interaction with the wagering system.  The main concern is that the 
exchange provider might employ “market makers” to make wagers on behalf of the exchange and influence 
account holder’s wagering behavior.  The CTT proposed that the language of subsection 2086(p) be amended to 
clarify that neither an exchange provider nor its agents may be parties to a matched wager.  The Board agreed 
and proposes to modify subsection 2086(p) to read: “Matched wager” means the wager that is formed when two 
or more persons, none of whom may be an exchange provider or its agents, are confirmed by the exchange 
provider as having placed identically opposing wagers in a given market on the exchange. 
 
Rule 2086.6, Operating Plan Required: The Board proposes to modify the language of subsection 2086.6(a)(2) 
as follows: (a)(2) Evidence of an established account with an a Federal Deposit Insurance Corporation (FDIC) 
insured bank in which all funds of the account holders will be deposited.  This shall include evidence that 
account holders’ funds are segregated and held in a separate FDIC insured bank account of the exchange 
provider, and that the funds shall not be used for any purpose other than those required by the account holders’ 
exchange wagering transactions.  Rule 2086.6 requires that the operating plan submitted by the applicant for 
license to operate exchange wagering include evidence of an established account with an FDIC insured bank in 



  

which account holder funds will be deposited.  This includes evidence that account holders’ funds are 
segregated and held in a separate account of the exchange provider.  The proposed modification to subsection 
2086.6(a)(2) would require the applicant to also provide evidence that the segregated funds shall not be used for 
purposes other than those required by the account holders’ exchange wagering transactions.  This is necessary 
to provide clarity that although account holders funds will be held in a separate FDIC insured bank account, 
their use will be limited to those required by the account holders exchange wagering transactions.  The Board 
proposes to modify subsection 2086.6(c) to add a reference to Business and Professions Code section 
19604.5(d).  Churchill Downs Technologies Incorporated (CDTIC) suggested modifying subsection 2086.6(c) 
to expand on the requirement that the applicant submit a data security policy.  The suggested text provided by 
CDTIC was that of Business and Professions Code section 19604.5(d).  The Board agreed that for purposes of 
clarity it was necessary to describe what the required data security policy entailed.  However, rather than insert 
the text of the statute under subsection 2086.6(c), a reference to the applicable subsection was added.  This will 
provide interested parties with a means of determining the data security policy requirements.  The Board 
proposes to modify subsection 2086.6(h), which requires the exchange operator to provide its requirements for 
exchange wagering accounts established and operated for persons whose principal residence is outside of 
California.  The proposed modification states: 2086.6(h) The requirements for exchange wagering accounts 
established and operated for persons whose principal residence is outside of the state, which for purposes of 
these rules, shall apply only to wagering on California races.  During discussions regarding the proposed 
addition of Article 27 it was suggested that subsection 2086.6(h) be amended to provide that accounts of 
persons whose principal residence was outside California may be utilized only for wagers on California races, 
and could not be used to wager on non-California races.  This was based on one interpretation of Business and 
Professions Code section 19604.5(b).  However, ODS Technologies LP and Betfair US LLC (TVG/Betfair) 
commented that in “…enacting Business and Professions Code section 19604.5(b), the California Legislature 
sought to make expressly legal exchange wagering where the wager had anything to do with California (i.e. 
where (i) the bettor was a resident of California, or (ii) the race is run in California, and declare the conditions 
under which such exchange wagering may take place).  However, the California Legislature made no effort to 
declare, and would have had no jurisdiction to attempt to declare, what races outside California a bettor living 
outside California could bet on or the conditions for such a bet – any more so than the California Legislature 
could attempt to declare the conditions under which a resident of New Jersey could place a bet at a New Jersey 
satellite wagering facility on a race run in New York.  The conditions under which a bettor located in New 
Jersey is legally able to place a bet on a race run in New York is a question of the application of New Jersey law 
(and New York law) and something which California law cannot attempt to regulate.  Moreover, attempting to 
restrict the wagers which a California licensee could take from non-California residents on non-California races 
would put California licensees at a distinct competitive disadvantage to exchange wagering operators who are 
licensed in another jurisdiction (e.g. New Jersey) and are able to accept exchange wagers from residents of 
every other state which may choose to legalize exchange wagering.  It is appropriate for the Rules, therefore, to 
provide conditions applicable to exchange wagers placed by persons resident in jurisdictions outside California 
solely to the extent that such persons seek to place exchange wagers on races run in California.”  The Board 
agreed and proposes to modify subsection 2086.6(h) in accordance with the TVG/Betfair comment. 
 
Rule 2086.7, Exchange Wagering Data.  The Board proposes to modify Rule 2086.7 to correct the misspelling 
of “pari-mutuel” in subsection 2086.7(a). 
 
Rule 2086.8, Monitoring Systems and Notification.  The Board proposes to modify Rule 2086.8 to delete the 
word “occur” from subsection 2086.8(a)(3) for purposes of grammar. 
 
Rule 2086.9, Financial Security and Integrity Audits Required.  Rule 2086.9 requires specified audits of 
exchange wagering providers.  Subsection 2086.9(a) currently requires that an annual financial statement for the 
exchange provider be submitted 90 days after the end of each calendar year.  CDTIC recommended that the 
time period for submitting the financial statement be extended to 120 days as it was difficult to obtain audited 
statements in any time less than that amount of time.  The Board determined that to provide exchange operators 
with sufficient time to obtain audited financial statements it would amend subsection 2086.9(a) to change the 90 



  

day time period to 120 days.  In addition, subsection 2086.9(a) was further amended to add the word “audited”.  
This was done to ensure the annual financial statements will be conducted under generally accepted accounting 
principles (GAAP) which is a standard framework of accounting standards and procedures that companies use 
to compile financial statements.  The modification is necessary to provide reliable numbers.  
 
Rule 2087.5, Antepost Market.  Rule 2087.5 states that antepost markets are authorized, and describe what 
constitutes an antepost market wager.  The Board proposes to modify subsection 2087.5(a) to state the type of 
races on which an antepost market may be offered.  At the August 22, 2012 Exchange Wagering Ad Hoc 
Committee meeting comments were offered that suggested it would be appropriate to limit the availability of 
antepost market wagers to significant races where there is more likely to be wide interest in which horses are 
entered.  There was general acceptance of the concept among the committee and the industry.  The proposed 
modifications to subsection 2087.5(a) would limit antepost markets to significant races only.  The Board agreed 
and proposes to modify subsection 2087.5(a) to state that antepost market wagers are authorized on Grade 
1/Group 1 or Grade 2/Group 2 stakes races.  Grade 1/Group 1 is a term used for the highest level of stakes 
races.  They attract the best horses and are run for very large purses.  Some of the well known Grade 1/Group 1 
stakes are the Kentucky Derby, Arkansas Derby, Belmont Stakes and Preakness Stakes.  Grade 2/Group 2 
stakes races are a cut below Grade 1/Group 1 stakes, but they attract a very talented group of horses.  The Board 
proposes to modify subsection 2087.5(a) to add the word “exchange” before “wagers” to clarify that antepost 
market wagers are exchange wagers.  Comments regarding Rule 2087.5 indicated that some parties were 
confused about the nature of the antepost market, and whether such wagers required a “back” and a “lay”.  
Under Rule 2086, Definitions, “exchange wagering” is defined as a form of pari-mutuel wagering in which two 
or more persons place identically opposing wagers in a given market…”  To provide clarity so there is no 
question that antepost markets are exchange wagers the Board determined it was necessary to insert the word 
“exchange”.  In conjunction with the addition of the word “exchange” the Board proposes to modify subsection 
2087.5(a) to remove the phrase “…where one single wager is made…”  This phrase was another source of 
confusion regarding the antepost market wager, as it caused some parties to believe the antepost market wager 
was not an exchange wager that required opposing wagers, or a person who backed the wager and a person who 
laid the wager.  The antepost wager is a single wager that predicts a selected horse will run and that it will finish 
the race in the selected position of win, place, or show.  However, that does not mean it requires only one party 
to place a wager.  The antepost market requires opposing wagers; someone who wagers the horse will run the 
race and finish as specified, and someone who believes the horse will not run or will not finish as specified.  To 
provide clarity about the antepost market wager the Board determined it was necessary to modify subsection 
2087.5(a) to remove the phrase “…where one single wager is made…”  Comments received during the 45-day 
public comment period indicated there was some confusion regarding when an antepost market wager may be 
made, and when such wagers closed.  The antepost market requires a wager on an outcome that includes 
whether the selected horse will run the race.  To run in a race a horse must first be entered; therefore, it is 
logical to assume that antepost market wagers must be placed before entries close, and that no additional 
antepost wagers may be placed at the close of entries.  After considering comments regarding Rule 2087.5 the 
Board determined it was necessary to modify the regulation to clearly state when antepost market wagers may 
be placed and when an antepost market would close.  Subsection 2087.5(a) has been modified to provide that 
antepost wagers are placed in advance of the closing of entries.  A new subsection 2087.5(b) has been added to 
the regulation to state that antepost markets close for wagering at the close of entries. 
 
Rule 2087.6, Cancellation of Matched Wagers.  Rule 2087.6 sets the circumstances under which a matched 
wager may be canceled, and requires the exchange provider to notify the Board of such cancellations as 
specified.  A comment received from CDTIC stated the regulation was inconsistent with the provisions of 
Business and Professions Code section 19605.4(k) in that it did not provide for the cancellation of part of a 
matched wager, as did the enabling statute.  The CDTIC commented the regulation should be modified to allow 
the exchange provider to cancel part of a matched wager.  The Board agreed and has modified subsection 
2087.6(a) to state that an exchange provider may cancel or void a matched wager or part of a matched wager, as 
specified.  Subsections 2087.6(b) and 2087.6(c) were also modified to provide for the cancellation of part of a 
matched wager.  Subsection 2087.6(b) requires the exchange provider to notify the Board if it cancels a 



  

matched wager if there was cause to suspect the person placing a wager breached any term of the person’s 
agreement with the exchange provider or if it was in the interest of maintaining integrity and fairness in a 
particular market.  Comments were received that stated the Board should also be notified if a matched wager 
was cancelled due to a technological failure and the market must be voided.  Current pari-mutuel practices are 
such that if there is a technological failure the Board is notified.  The Board agreed and modified subsection 
2087.6(b) to require the exchange provider to notify the Board in writing if a matched wager or part of a 
matched wager is canceled due to technological failure.  This will provide clarity regarding the circumstances 
under which the exchange provider must notify the Board when it cancels all or part of a matched wager, and it 
will be consistent with current practice regarding the reporting of technological failures that involve pari-mutuel 
wagering. 
 
Rule 2088, Declared Entries.  Rule 2088 requires the exchange provider to void matched wagers on declared 
entries, except in an antepost market.  Comments were received that stated the title of the regulation should 
more properly be “Non-Starters and Declared or Scratched Entries” as matched wagers may be voided under all 
such scenarios.  The Board agreed and proposes to modify the title of Rule 2088 to read: “Non-Starters and 
Declared or Scratched Entries”.   In addition, subsection 2088(a) has been modified to add “non-starters” and 
“scratched” entries.  This will add clarity and it will be consistent with the modified title of the regulation.   
Additional comments were received that suggested a “reduction factor principal” be added to Rule 2088.  The 
disclosure of this information is required in an exchange provider’s operating plan under the proposed Rule 
2086.6, Operating Plan Required.  It would be considered part of the exchange provider’s report of the daily 
operation of the exchange, and the Board has authority to approve its implementation.  However, the principal is 
not made explicit in the proposed exchange wagering regulations.  Under current practice, when a runner is 
scratched from the pari-mutuel pool, all of the odds are adjusted to reflect the removal of the scratched runner.  
Exchange wagering allows for a similar principal, which is called a reduction principal.  The Board agreed and 
proposes to modify Rule 2088 to clearly permit an exchange wagering provider to include the reduction 
principal in its operating plan. 
 
Rule 2088.6, Cancellation of Unmatched Wagers.  The regulation allows the exchange provider to cancel an 
unmatched wager at any time.  Comments were submitted that stated the account holder who offered the 
unmatched wager should also be allowed to cancel the wager before it is matched.   The Board agreed and 
modified the text to include the exchange wagering account holder who offered the wager as a party who may 
cancel an unmatched wager.  Comments from CDTIC stated the enabling statute provided that unmatched 
wagers may be cancelled at any time “without cause”.  CDTIC advised that the language of the regulation 
should be modified to be consistent with Business and Professions Code section 19604.5(j), as the omission of 
the phrase could give rise to whether the Board intended its regulation to have a different meaning than that 
contemplated by the Legislature.  To avoid potential misinterpretations, the CDTIC urged the Board to add 
“without cause” to the regulatory provision.  The Board agreed and modified the regulation to include the 
phrase “without cause” for purposes of clarity and consistency.  Comments from the California Thoroughbred 
Trainers (CTT) stated the phrase “…by the provider…” made it seem as if the exchange provider was matching 
the exchange wagers with its funds.  The CTT stated the phrase was misleading and should be removed from 
the regulation for the purposes of clarity.  The Board agreed and modified Rule 2088.6 to state that specified 
parties “…may cancel an unmatched wager at any time without cause before it is matched to form one or more 
identically opposing wagers…”   
 
Rule 2089, Errors in Payments of Exchange Wagers.  The proposed regulation sets the procedures for the 
exchange provider to remedy errors in payment of exchange wagers.  Comments were received from the Los 
Angeles Turf Club that stated the proposed periods of time for the submission and vetting of account holder 
claims were not sufficient.  The Board agreed and proposes to modify subparagraphs 2089(a)(2), (a)(3) and 
(a)(4) to allow more time for account holders to submit claims or request in writing that the Board determine the 
validity of such claims.  A claim must be submitted in 90 calendar days versus 30; a claim not submitted within 
90 calendar days shall be deemed waived; and if a claim is rejected the claimant has 45 calendar days to appeal 
to the Board versus 15 calendar days.  Current practice under Board Rule 1962, Payment for Errors, provides 



  

that the racing association shall be responsible for errors resulting in an over-payment to ticket holders.  One 
reason for this is that current pari-mutuel wagers are relatively anonymous transactions.  One may place a wager 
at a window, and cash a winning ticket without providing a name or a means of identifying oneself.  This makes 
it very difficult to correct errors in payments.  However, all exchange wagering transactions are linked to the 
account holder.  The exchange provider knows exactly how much a winning wager should pay, and the amounts 
credited to the account holder.  If a discrepancy occurs it is easily rectified.  Comments regarding Rule 2089 
emphasized that because errors in on-track pari-mutuel payments cannot be fully rectified should not impact the 
ability of exchange providers and account holders to equitably correct such errors in the context of exchange 
wagering.  The Board agreed and modified the text of Rule 2089 to provide that if an error results in an over-
payment to the account holder, the exchange provider may prohibit the withdrawal of funds equal to the 
overpayment.  The exchange provider shall also notify the account holder of the overpayment and shall be 
entitled to recover the amount of the overpayment.  The Board also added a provision to allow the account 
holder to dispute an overpayment.  Within 90 days of the overpayment the account holder may request in 
writing that the Board determine the validity of the overpayment.  Additional comments from the CTT stated 
that the rule did not require the exchange provider to notify the account holder of an underpayment.  The CTT 
stated this placed the burden of discovering the underpayment entirely on the account holder.  The Board agreed 
and modified subsection 2089(b)(1) to require the exchange provider to notify the account holder of an 
underpayment. 
 
Rule 2089.5, Requirements to Establish an Exchange Wagering Account.  The proposed regulation states the 
requirements for a person to establish an exchange wagering account.  The regulation also requires the 
exchange provider to comply with Internal Revenue Service reporting requirements, and requires the recording 
and retention of specified transactions and conversations.  Subsection 2089.5(a) provides that residents of 
another jurisdiction may establish exchange wagering accounts provided it is not unlawful under United States 
federal law or the law of that jurisdiction.  Comments were received that stated the use of “another jurisdiction” 
presented clarity issues as it was not evident if it included foreign countries or just other states in the United 
States.  Those commenting were of the opinion that the Board should not leave the meaning of the phrase 
vague.  The Board agreed and modified subsection 2089.5(a) to provide that residents of another state may 
establish exchange wagering accounts, as specified.    During discussions regarding the proposed addition of 
Article 27 it was suggested that subsection 2089.5(a) be amended to provide that accounts of persons whose 
principal resident was outside California may be utilized only for wagers on California races, and could not be 
used to wager on non-California races.  This was based on one interpretation of Business and Professions Code 
section 19604.5(b).  However, ODS Technologies LP and Betfair US LLC (TVG/Betfair) commented that in 
“…enacting Business and Professions Code section 19604.5(b), the California Legislature sought to make 
expressly legal exchange wagering where the wager had anything to do with California (i.e. where (i) the bettor 
was a resident of California, or (ii) the race is run in California, and declare the conditions under which such 
exchange wagering may take place).  However, the California Legislature made no effort to declare, and would 
have had no jurisdiction to attempt to declare, what races outside California a bettor living outside California 
could bet on or the conditions for such a bet – any more so than the California Legislature could attempt to 
declare the conditions under which a resident of New Jersey could place a bet at a New Jersey satellite wagering 
facility on a race run in New York.  The conditions under which a bettor located in New Jersey is legally able to 
place a bet on a race run in New York is a question of the application of New Jersey law (and New York law) 
and something which California law cannot attempt to regulate.  Moreover, attempting to restrict the wagers 
which a California licensee could take from non-California residents on non-California races would put 
California licensees at a distinct competitive disadvantage to exchange wagering operators who are licensed in 
another jurisdiction (e.g. New Jersey) and are able to accept exchange wagers from residents of every other 
state which may choose to legalize exchange wagering.  It is appropriate for the Rules, therefore, to provide 
conditions applicable to exchange wagers placed by persons resident in jurisdictions outside California solely to 
the extent that such persons seek to place exchange wagers on races run in California.”  The Board agreed and 
proposes to modify subsection 2089.5(a) in accordance with the TVG/Betfair comment to state “…provided, 
however, that these rules shall apply only to wagering on California races.”  Business and Professions Code 
section 19604.5(c) provides that only natural persons with a valid exchange wagering account may place a 



  

wager.  Comments were received that suggested the concept be inserted in subsection 2089.5(a) to provide 
clarity regarding who may open an exchange wagering account.  The Board agreed and modified subsection 
2089.5(a) to state only natural persons may open an account.  Subsection 2089.5(d) provides that an exchange 
provider may refuse to establish an account or cancel or suspend a previously established account if it is found 
that any information supplied by the prospective account holder is untrue or incomplete.  Comments were 
received from CDTIC that stated it was not clear who would make such a determination.  CDTIC declared the 
logical party to make such a determination would be the exchange provider and it urged the Board to amend the 
provision to designate the exchange provider as the party who would act under such circumstances.  CDTIC 
also stated the exchange provider should be able to refuse to establish, or cancel or suspend an account for 
reasons other than the fact that the information supplied was untrue or incomplete.  There could be any number 
of reasons an exchange provider might become concerned about establishing or maintaining an account.  The 
CDTIC suggested that to ensure maximum integrity of the exchange system, the exchange provider should be 
able to deny or terminate accounts where such issues arose as well.  The Board agreed and modified subsection 
2089.5(d) to designate the exchange provider as the party who could refuse to establish an account, or cancel or 
suspend an account if it found that any information supplied was untrue or incomplete.  The Board also 
modified subsection 2089.5(d) to allow the exchange provider to refuse to establish an account or cancel or 
suspend an account for any reason. 
 
Rule 2089.6, Deposits to an Exchange Wagering Account.  Rule 2089.6 provides how an exchange wagering 
account holder may make deposits to an account.  The proposed regulation also states that funds in an account 
shall not bear any interest to the account holder and that the account holder may be liable for any charges 
imposed by the transmitting or receiving entity involved in wire or electronic transfer of funds.  CDTIC 
commented that the exchange provider may not be set up to accept deposits in all the forms listed in the 
regulation, and it was appropriate that the provider have a voice in the form of deposits rather than being 
compelled to accept any form of deposit.  The Board agreed and modified subsection 2089.6(a) to state the 
account holder’s deposits to the account shall be submitted in the form of any of the following as may be 
accepted by the exchange provider.  
 
Rule 2090, Posting Credits for Winnings from Exchange Wagers.  The regulation states when credit for winning 
from matched wagers shall be posted to the account by the exchange provider.  The regulation also states that 
the exchange provider may settle matched wagers prior to the time the race is declared official as soon as the 
outcome of such wager is known with certainty.  Comments received from the CTT stated the provision that 
allowed matched wagers to be settled as soon as the outcome the wagers were known with certainty was not 
clear.  It appeared the provisions referred to antepost wagers, but the language of the regulation did not limit the 
settlement to such wagers.  The CTT urged the Board to clarify the provision by inserting the word “antepost” 
were appropriate.  The Board agreed and for purposes of clarity modified subsection 2090(c) to add “antepost”.  
This makes it clear that where the outcome of a matched antepost wager can be determined with certainty prior 
to the time the race is declared official, the exchange provider may settle such matched antepost wager.  
Comments received from Global Betting Exchange (GBE) stated that inserting “antepost” in subsection 2090(c) 
negated the ability of exchange providers to post credits for any wagers on scratched entries except antepost 
wagers.  For the sake of clarity and consistency GBE urged the Board to amend Rule 2090 to provide that 
credits for any wagers on scratched entries shall be posted to the account immediately after the scratch.  The 
Board agreed and modified Rule 2090 to add a new subsection 2090(b) to provide that credits for wagers on 
scratched entries shall be posted to the account immediately after the scratch.   
 
Rule 2091.5, Suspending an Exchange Wagering Account.  The regulation provides that the exchange provider 
may suspend an account if it has reason to believe the account holder committed acts of fraud in connection 
with exchange wagering or any other action or inaction that threatened the integrity or fairness of exchange 
wagering.  Rule 2091.5 also requires the exchange provider to notify the Board when it suspends an account 
under such circumstances.  The CTT submitted comments stating there was no language in the proposed 
regulation that prohibited the exchange provider from unilaterally taking funds from a suspended account.  The 
CTT contended that at a minimum the regulation should require the exchange provider to maintain the account 



  

until any investigation associated with the suspension was complete.  The Board agreed and added subsection 
2091.5 to require that funds in a suspended account be maintained by the exchange provider until any 
investigation associated with the suspension was complete and/or the account was no longer suspended.   
 
Rule 2092, Exchange Wagers Placed After the Start of a Race.  The regulation provides the requirements for 
placing exchange wagers after a race has started; including required approvals for such wagering to take place.  
The rule also states wagering after the conclusion of a race, or on a previously run race, is prohibited.  
Comments from the CTT stated the proposed regulation was not consistent with the enabling statute, which 
required the approval of the horsemen’s organization and the racing association as well as the Board before an 
exchange provider could offer wagering during the course of a race.  The CTT urged the Board to amend the 
language of subsection 2092(a) to include the racing association and the horsemen’s organization as parties that 
must authorize wagering after the start of the race.  The Board agreed and modified subsection 2092(a) to 
include the horsemen’s organization and the racing association.  The proposed changes to Rule 2092 will 
provide clarity and consistency regarding the approvals that must be obtained by the exchange provider before it 
may offer wagering after the start of a race. 
 
Rule 2092.5, Prohibitions on Wagers to Lay a Horse to Lose.  The regulation prohibits specified classes of 
licensees from placing wagers to lay a horse to lose, prohibits others from making such wagers on behalf of 
such licensees, and provides that only the account holder may use his account to place such a wager.  
Comments received from GBE proposed expanding the scope of the regulation to include other occupational 
license classifications that require close proximity to horses.  The Board agreed and added the substitute trainer 
who trains the horse, and the veterinarian or any assistant to the veterinarian providing services to the trainer 
who trains the horse.  GBE also stated the Board should include references to Rule 1969, Wagering Prohibited, 
and Rule 1970, Wagering on Competing Horse, to make it clear that applicability or application of Rule 1970 
would not be altered by the adoption of Rule 2092.5, and to provide that persons prohibited from wagering 
under Rule 1969 would be prohibited from placing exchange wagers while on duty at a race meeting or off-
track wagering facility, including an out-of-state hub.  Rule 1969 prohibits specific classes of licensees from 
placing wagers on the results of races while on duty at a race meeting or simulcast wagering facility.  Rule 1970 
prohibits specified licensees who have a horse entered to race from wagering on competing horses to finish first.  
The Board agreed and added a new subsection 2092.5(d) and 2092.5(e). 
 
Rule 2092.6, Suspension of Occupational License.  The regulation provides that the board of Stewards may 
suspend the license of any person if after a hearing it determines there is probable cause to believe that such 
person may have committed acts of fraud in connection with exchange wagering or any other action or inaction 
which threatens the integrity or fairness of any exchange wagering. Rule 2092.6 also provides that the licensee 
may make an appeal to the Board by complying with the provisions of Rule 1761, Appeal from Decision of 
Stewards.  Comments from CDTIC stated that for purposes of clarity the word “occupational” should be 
inserted prior to “license” in subparagraph 2092.6(a).  Otherwise, CDTIC claimed the subparagraph could be 
construed to include exchange wagering license held by the provider.  The Board agreed and modified 
subsection 2092.6(a) to state that the Board of Stewards may suspend the occupational license of any person, as 
specified.  Comments from the Jockeys’ Guild (Guild) objected to the inclusion of Rule 2092.6 in Article 27.  
The Guild stated that although it believed the regulation was intended to protect jockeys and other licensees 
from frivolous complaints based on unsubstantiated rumor or mere conjecture, it instead created a weaker 
standard than currently existed for other violations, all of which required proof of actual illegal conduct.  The 
suspension or revocation of an occupational license on mere probable cause was constitutionally unsound as a 
licensed professional had a property interest in the right to practice his profession that could not be taken 
without due process.  The proposed regulation did not require proof of any contingencies that would uphold a 
suspension, merely that the stewards had probable cause to believe that a violation may have been committed.  
Licensees would be deprived of any meaningful due process in that event.  Furthermore, the Guild contended 
that existing Board regulations provided the Board and its stewards with ample power to enforce exchange 
wagering regulations without adopting Rule 2092.6.  The supervisory and disciplinary powers of the Board 
would extend to any exchange wagering rules that the Board adopted.  At the August 22, 2012 Exchange 



  

Wagering Ad Hoc Committee meeting the Guild stated it was concerned that the proposed regulation did not 
reference the Administrative Procedures Act (APA); did not guarantee a subsequent hearing; and allowed for an 
unlimited suspension.  The Guild believed the regulation was intended as a preliminary step to be followed by a 
hearing to satisfy the APA requirement.  The Guild suggested the addition of a subsection that would state any 
suspension would be limited to ten days and if probable cause that a violation occurred was found a hearing 
under the APA would be held to determine whether a licensee committed a violation of the rules before any 
further discipline could be imposed.  The Guild stated the notion of a reasonable cause determination was that it 
was a midway point and there would be a subsequent hearing in which there was an actual finding of a 
violation. The Board agreed and modified subsection 2092.6(a) to state the Board of Stewards may suspend the 
occupational license of any person if, after a preliminary hearing, it determined there was probable cause to 
believe that such person committed acts of fraud.  The Board also modified subsection 2092.6(b) to limit the 
term of suspension to ten days, and to require a hearing under Business and Professions Code section 19461 to 
determine whether a licensee committed a violation of the rules before any further discipline may be imposed.  
Business and Professions Code section 19461 requires all proceedings to revoke a license to be conducted in 
accordance with Chapter 5 of Part 1 of Division 3 of Title 2 of the Government Code. 
 
Copies of the full texts of the regulations with the proposed changes indicated are attached for your review.  
Additions to the originally proposed language appear as double underlined text and deletions are shown in 
strikeout.   
 
Any interested person may submit a written statement relating to the modified language during the public 
comment period from October 8, 2012 to October 22, 2012.  The written comment period will close at 5:00 
p.m. on October 22, 2012.  Submit written comments to: 
 

 
Harold Coburn, Policy and Regulations Unit 

California Horse Racing Board 
1010 Hurley Way, Suite 300 

Sacramento, CA 95825 
Telephone (916) 263-6397 

Fax: (916) 263-6042 
E-mail: HaroldC@chrb.ca.gov 

 
All written comments received by the CHRB by 5:00 p.m. on October 22, 2012, which pertain to the indicated 
changes will be reviewed and responded to by the Board staff as part of the completion of the rulemaking file.  
Please limit your comments to the modification to the texts of the regulations which appear as either double 
underlined text or in strikeout. 
 
At the November 15, 2012 public hearing interested parties may present statements or arguments orally or in 
writing about the proposed actions described in this notice.  Please limit any comments at the hearing to the 
modification to the texts which appear as either double underlined text or in strikeout.  It is requested, but not 
required, that persons making oral comments at the hearing submit a written copy of their testimony at the 
hearing. 
 
Questions concerning the proposed amendments may be addressed to Harold Coburn at (916) 263-6397, or at 
HaroldC@chrb.ca.gov, or at the address above.  If Harold Coburn is not available, questions concerning the 
proposed amendments may be directed to Andrea Ogden at (916) 263-6000. 
 
CALIFORNIA HORSE RACING BOARD 
October 8, 2012  
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CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 
RULE 2086. DEFINITIONS 

2086. Definitions 
 

As used in this article: 

(a) “Back” means to wager on a selected outcome occurring in a given market. 

(b) “Confidential information” means the following:  

(1) the amount of money credited to, debited from, or present in any particular account holder's 

exchange wagering account;  

(2) the amount of money wagered by a particular account holder on any races or series of races;  

(3) the exchange wagering account number and personal identification number of an account holder;  

(4) the identities of particular entries on which the account holder is wagering or has wagered; and  

(5) unless otherwise authorized by the account holder, the name, address, and all other information 

in possession of the exchange provider that would identify the account holder to anyone other than the 

Board or the exchange provider. 

 (c) “Credits” means all positive inflow of money to an exchange wagering account.   

(d) “Debits” means all negative outflow of money from an exchange wagering account related to a 

wager placed from such account. 

(e) “Declared Entry” means a horse withdrawn from a race in which its entry has been accepted. 

(f) “Deposit” means a credit of money to an exchange wagering account from an account holder.   

 (g) “Exchange” means a system operated by an exchange provider in which the provider maintains one 

or more markets in which account holders may back or lay a selected outcome.   

 (h) “Exchange wagering” means a form of pari-mutuel wagering in which two or more persons place 

identically opposing wagers in a given market, as provided under Business and Professions Code section 

19604.5. 



  

(i) “Exchange wagering account,” “account” means the account established with an exchange provider 

by a natural person participating in exchange wagering.  An account may only be established or maintained 

with an exchange provider by a natural person. 

 (j) “Exchange wagering license applicant,” “applicant” means any entity including, but not limited 

to, corporations, partnerships, limited liability companies, limited partnerships, or individuals that file an 

application with the Board to conduct exchange wagering. 

(k) “Exchange wagering license application” means the application form CHRB 229 (New 5/12), 

Application for License to Operate Exchange Wagering. 

(l) “Exchange wagering licensee,” “exchange provider” means a person located within or outside of 

California that is authorized to offer exchange wagering to residents of California pursuant to Business and 

Professions Code section 19604.5 and this article.  

(m) “Identically opposing wagers” means wagers in which one or more persons offer to lay a selected 

outcome at the same price at which one or more persons offer to back that same outcome, with the amount 

subject to the lay being proportionately commensurate to the amount subject to the back.   

(n) “Lay” means to wager on a selected outcome not occurring in a given market. 

(o) “Market” means, in relation to a given horse race or a given set of horse races, a particular outcome 

that is subject to exchange wagering as determined by an exchange provider.   

(p) “Matched wager” means the wager that is formed when two or more persons, none of whom are the 

exchange provider or agents, are confirmed by the exchange provider as having placed identically opposing 

wagers in a given market on the exchange. 

(q) “Means of personal identification” means the unique number, code, or other secure technology 

designated by an exchange wagering account holder to assure that only that account holder has access to his 

account. 

(r) “Natural person” means a living, breathing human being, as opposed to a legal entity. 



  

(s) “Net winnings” means the aggregate amounts payable to a person as a result of that person’s winning 

matched wagers in a pool less the aggregate amount paid by that person as a result of that person’s losing 

matched wagers in that pool.   

(t) “Operating plan” means the plan submitted to the Board by an exchange provider detailing the 

proposed method of operation of the exchange.   

(u) “Other electronic media” means any electronic communication device or combination of devices 

including, but not limited to, personal computers, the Internet, private networks, interactive television and 

wireless communication technologies, or other technologies approved by the Board. 

(v) “Person” means any individual, partnership, corporation, limited liability company, or other 

association or organization. 

(w) “Pool” means the total of all matched wagers in a given market. 

(x) “Price” means the odds for a given exchange wager.   

(y) “Unmatched wager” means a wager or portion of a wager placed in a given market within an 

exchange that does not become part of a matched wager because there are not one or more available exchange 

wagers in that market with which to form one or more identically opposing wagers. 

(z) “Withdrawal” means a payment from an exchange wagering account by the exchange provider to 

the account holder.   

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 
 

Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 
 
 
 
 
 
 
 
 
 
 
 
 



  

 
CALIFORNIA HORSE RACING BOARD 

TITLE 4. CALIFORNIA CODE OF REGULATIONS 
ARTICLE 27. EXCHANGE WAGERING 

PROPOSED ADDITION OF 
RULE 2086.6. OPERATING PLAN REQUIRED 

 
 
 

2086.6. Operating Plan Required. 
 

As part of the exchange wagering license application, and any renewal application, the applicant shall 

submit a detailed operating plan in a format and containing such information as required by the Board.  At a 

minimum, the operating plan shall address the following:  

(a) A detailed report of the daily operation of the exchange. 

(b) Management of customer accounts including deposits, withdrawals, debits and credits.  This shall 

include:  

(1) A policy to prevent commingling of funds; and 

(2) Evidence of an established account with an a Federal Deposit Insurance Corporation (FDIC) insured 

bank in which all funds of the account holders will be deposited.  This shall include evidence that account 

holder’s funds are segregated and held in a separate FDIC insured bank account of the exchange provider, and 

that the funds shall not be used for any purpose other than those required by the account holder’s exchange 

wagering transactions. 

(c) Technology and hardware and software systems information, which shall include a data security 

policy as provided under Business and Professions Code section 19604.5(d), as well as a policy for the 

notification of the Board and account holders of any unauthorized access that may compromise account holders’ 

personal information. 

(d) Financial information that demonstrates the financial resources to operate an exchange and a detailed 

budget that shows anticipated revenue, expenditures and cash flows by month projected for the term of the 

license.  

(e) Document retention policies including those related to account holder personal information and 

wagering information.   



  

(f) A customer complaint and conflict resolution process. 

(g) Programs for responsible wagering.  

(h) The requirements for exchange wagering accounts established and operated for persons whose 

principal residence is outside of the state, which for the purposes of these rules, shall apply only to wagering on 

California races. 

(i) The operating plan submitted pursuant to this regulation, and any subsequent updates or changes to 

such operating plan, shall be exempt from disclosure pursuant to Government Code section 6254(k) and non-

disclosable to the public. 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5(e)(4), 
  Business and Professions Code. 
  Section 6254(k), 
  Government Code.  
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2086.7. EXCHANGE WAGERING DATA 
 

2086.7. Exchange Wagering Data.  
 

(a) For the purposes of pari-mutual pari-mutuel accounting and settlement of exchange revenues 

according to contract, as well as reporting and analysis of data related to exchange wagering, the exchange 

provider shall furnish the nonprofit horse racing data base as designated by the Board with the following data 

interface in a format agreed upon by the exchange provider and the nonprofit horse racing data base: 

(1) A daily reconciliation of the amounts settled by the exchange provider and its account holders, 

including but not limited to: 

(A) Race date, event, race number, wagering interests, breed type; 

(B) Post time of race, start time of race, finish time of race; 



  

(C) Winning, losing and net wagers;  

(D) Wagers by type before race; by winning, losing, and net wagers, odds, amounts, backer, layer; 

(E) Wagers by type during race; by winning, losing and net wagers, odds, amounts, backer, layer; 

(F) Cancellations of wagers made by customers on betting interest, or interests during one event; 

(G) Zip code of each account holder; 

(H) Percentage or flat fee paid to source of event; 

(I) Percentage or flat fee rebated to each account holder. 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 

 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2086.8. MONITORING SYSTEMS AND NOTIFICATION  
 
 

2086.8. Monitoring Systems and Notification. 
 

(a) Pursuant to an agreement between the exchange provider and the Board, or its designee, the 

exchange provider shall: 

(1) Furnish the Board and its designee full access to the provider’s real-time monitoring system that 

displays all wagers made over a set amount approved by the Board in the operating plan, including online 

documentation and training; 

(2) Provide immediate notification by email to the Board and its designee of any unusual wagering 

patterns;  

(3) Provide immediate notification by email to the Board and its designee of when certain predetermined 

and agreed upon events occur as set out in the operating plan occur; 



  

(4) Establish and distribute criteria for anti money laundering procedures which include risk based 

systems for customer due diligence.  

(5) Establish and distribute criteria for monitoring telephone records of account holders. 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
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TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2086.9. FINANCIAL AND SECURITY INTEGRITY AUDITS REQUIRED  
 

 
Rule 2086.9. Financial and Security Integrity Audits Required. 
 

(a) Ninety One hundred twenty days after the end of each calendar year the exchange provider shall 

submit to the Board an annual audited financial statement for its California operations. 

(b) On a calendar year basis the provider shall undergo the Statement on Standards for Attestation 

Engagements 16 (SSAE 16) audits: 

(1) Service Organization Controls I (SOC I) and; 

(2) Service Organization Controls II (SOCII) reports. 

The SOC I and SOC II reports shall be submitted to the Board ninety days after the end of the calendar year. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 

 
 
 
 
 
 



  

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF  

RULE 2087.5. ANTEPOST MARKET 
 
 

2087.5. Antepost Market. 
 

(a) Antepost market wagers are authorized on Grade 1/Group 1 or Grade 2/Group 2 stakes races and 

are exchange wagers placed in advance of the closing of entries where one single wager is made on an 

outcome that includes both:  

(1) that the selected horse will run the race; and  

(2) that the selected horse will finish the race in the selected position of win, place, or show. 

(b) Antepost markets close for wagering at the close of entries.   

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2087.6. CANCELLATION OF MATCHED WAGERS 
 
 

2087.6. Cancellation of Matched Wagers. 
 
(a) An exchange provider may cancel or void a matched wager or part of a matched wager if 

required by law or where, in its sole discretion, it determines:  

(1) there is a technological failure and the market must be voided; or  

(2) there is good cause to suspect that a person placing a wager through the exchange has breached any 

term of the person’s agreement with the exchange provider;   

(3) it is in the interest of maintaining integrity and fairness in a particular market; or  

(4) human error by the exchange wagering provider in recording an exchange wager. 



  

(b) If a matched wager is canceled or voided due to situations described in subparagraphs (a)(1), (a)(2) 

and (a)(3) of this regulation, the exchange provider shall notify the Board in writing of its actions and the 

circumstances that resulted in such action.    

(c) An account holder who believes a payout was inappropriately disrupted due to the cancellation of a 

matched wager may submit a claim to the exchange provider in accordance with Rule 2089 of this article. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2088. NON-STARTERS AND DECLARED OR SCRATCHED ENTRIES 
 
 
 

2088. Non-Starters and Declared or Scratched Entries. 
 

(a) Except for in an antepost market, matched wagers on non-starters and declared or scratched 

entries shall be voided by the exchange provider. 

(b) In the event of a non-starter, declared or scratched entry, the price of all other matched wagers 

existing at the time the declared or scratched entry occurred, or the non-starter declared, may/may not be 

reduced proportionally by the exchange provider in accordance with the terms set forth in its operating plan 

to reflect the increased probability that those outcomes will become winning outcomes. 

 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5(k), 
  Business and Professions Code.  
 
 
 
 
 
 
 
 



  

 
CALIFORNIA HORSE RACING BOARD 

TITLE 4. CALIFORNIA CODE OF REGULATIONS 
ARTICLE 27. EXCHANGE WAGERING 

PROPOSED ADDITION OF 
RULE 2088.6. CANCELLATION OF UNMATCHED WAGERS  

 
 
2088.6. Cancellation of Unmatched Wagers. 
 
 An unmatched wager may be cancelled by the exchange provider at any time before it is matched by the 

provider to form one or more identically opposing wagers.   

The exchange provider or the account holder who offered the unmatched wager may cancel an unmatched 

wager at any time without cause before it is matched to form one or more identically opposing wagers. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5(j), 
  Business and Professions Code.  
 

 
CALIFORNIA HORSE RACING BOARD 

TITLE 4. CALIFORNIA CODE OF REGULATIONS 
ARTICLE 27. EXCHANGE WAGERING 

PROPOSED ADDITION OF 
RULE 2089. ERRORS IN PAYMENTS OF EXCHANGE WAGERS  

 
 
 
 

2089. Errors in Payments of Exchange Wagers. 
 

If an error occurs in the payment of amounts for exchange wagers, the following shall apply:  

(a) In the event the error results in an over-payment to the individuals wagering, the exchange provider 

shall be responsible for such payment account holder, the exchange provider may prohibit the withdrawal of 

funds equal to the overpayment.  The exchange provider shall immediately notify the account holder of the 

overpayment and shall be entitled to recover from such account holder the amount of the overpayment. 

(1) An account holder who disputes an overpayment may, within 90 calendar days of the date of the 

overpayment, request in writing that the Board determine the validity of such overpayment. 

(b) In the event the error results in an under-payment:  



  

(1) The exchange provider shall notify the account holder of such underpayment. 

(12) An account holder must submit a claim for the underpayment within 30 90 calendar days inclusive 

of the date on which the alleged underpayment occurred.  The exchange provider shall investigate such claims 

and shall pay each claim, or a part thereof, which it determines to be valid, and shall notify the claimant in 

writing if his claim is rejected as invalid.   

(23) Any claim not filed with the exchange provider within 30 90 calendar days inclusive of the date on 

which the alleged under-payment occurred shall be deemed waived and the exchange provider shall have no 

further liability therefore. 

(34) Any person whose claim is rejected by the exchange provider may, within 15 45 calendar days from 

the date he received the notice of rejection, request in writing that the Board determine the validity of the claim.  

Failure to file such request with the Board within the said time shall constitute a waiver of the claim.   

(45) A hearing shall be held on each such rejected claim timely filed with the Board.  The Board shall 

give notice of such hearing to the claimant and the exchange provider.  The Board may determine a claim to be 

valid, in whole or in part, and thereafter order the exchange provider to pay to the claimant the amount of the 

claim determined to be valid, or may deny the claim I whole or in part.  Any such determination shall be final 

and binding on all parties. 

 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2089.5. REQUIREMENTS TO ESTABLISH AN EXCHANGE WAGERING ACCOUNT 
 

 



  

2089.5. Requirements to Establish an Exchange Wagering Account. 
(a) An exchange wagering account is necessary to place exchange wagers.  Exchange wagering accounts 

may be established by residents of California.  Residents of another jurisdiction state may establish exchange 

wagering accounts provided it is not unlawful under United States federal law or the law of that jurisdiction 

state to place an exchange wager provided, however, that these rules shall apply only to wagering on California 

races.  An account may be established in person, by mail, telephone, or other electronic media including but not 

limited to the Internet.  Only natural persons may open an account.  An account shall not be assignable or 

otherwise transferable. 

(b) The information required to establish an account shall include: 

(1) The prospective account holder’s full legal name. 

(2) The principal residence address of the prospective account holder.  Such address shall be deemed the 

address of record for mailing checks, withdrawals, statements, if any, of the account, notices, or other 

correspondence or materials.  It is the responsibility of the account holder to notify the exchange provider of 

any address change. 

(3) Telephone number. 

(4) Social Security Number or Individual Tax Identification Number. 

(5) Certification or other proof that the applicant is at least 18 years of age. 

(c) An exchange provider shall employ electronic verification with respect to each prospective account 

holder's name, principal residence address, date of birth and social security number at the time of the account 

establishment by a Board-approved national, independent, individual reference company or another independent 

technology approved by the Board which meets or exceeds the reliability, security, accuracy, privacy and 

timeliness provided by individual reference service companies. 

(d) An exchange provider may refuse to establish an account, or may cancel or suspend a previously 

established account, without notice, if it is found finds that any information supplied by the prospective account 

holder is untrue or incomplete, or for any other reason as determined by the exchange provider. 

 (1) If the exchange provider cancels a previously established account, within five business days it shall 

return to the account holder at the address of record any funds held in the account. 



  

(e) If an exchange provider or an affiliate of such provider is also licensed by the Board to conduct 

advance deposit wagering, the exchange provider may offer holders of existing advance deposit wagering 

accounts held with such exchange provider or such affiliate a convenient method of establishing an exchange 

wagering account by verifying information on file for the existing advance deposit wagering account. 

(f) The exchange provider shall have the right to suspend or close any account at its discretion. 

(g) The account applicant shall supply the exchange provider with a means of personal identification to 

be used by the account holder to access his account.  Exchange wagering accounts are for the use only of the 

account holder and the account holder is responsible to maintain the secrecy of the account number and means 

of personal identification.  The account holder must immediately notify the exchange provider of any breach of 

security for the account. 

(h) Each account shall have a unique identifying account number.  The exchange provider shall inform 

the account holder of the assigned account number and provide a copy of the exchange provider’s exchange 

wagering procedures, terms, and conditions, as well as any information that pertains to the operation of the 

account. 

(i) Each exchange provider shall, at all times, comply with Internal Revenue Service (IRS) requirements 

for reporting and withholding proceeds from exchange wagers by account holders and shall, following the credit 

to an account for a winning exchange wager, send to any account holder who is subject to IRS reporting or 

withholding a Form W2-G summarizing the information for tax purposes.  Upon written request by an account 

holder, the exchange provider shall provide the account holder with summarized tax information on exchange 

wagering activities. 

(j) All wagering conversations, transactions or other wagering communications through the exchange 

wagering system, verbal or electronic, shall be recorded by means of electronic media, and the tapes or other 

records of such communications shall be kept by the entity for at least 180 days, unless otherwise directed by 

the Board. These tapes and other records shall be made available to the Board upon request or order by the 

Executive Director. 



  

(k) Upon request of the account holder the exchange provider shall provide a statement detailing account 

activity for the immediate 30 days prior to the request.  Unless the exchange provider receives written notice 

disputing the statement within 14 calendar days of the date a statement is forwarded, it shall be deemed to be 

correct. 

(l) No employee or agent of the exchange provider shall divulge any confidential information related to 

the placing of any exchange wager or any confidential information related to the operation of the exchange 

wagering system without the consent of the account holder, except to the account holder as required by this 

article, the Board, and as otherwise required by state or federal law. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
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2089.6. Deposits to an Exchange Wagering Account. 
 
Deposits to an exchange wagering account shall be made, in person, by mail, by telephone, or by 

other electronic media, as follows:  

(a) The account holder's deposits to the account shall be submitted by the account holder to the 

exchange provider and shall be in the form of any one of the following as may be accepted by the exchange 

provider: 

(1) cash given to the exchange provider;  

(2) check, money order, negotiable order of withdrawal, or wire or electronic transfer, payable and 

remitted to the exchange provider; or  



  

(3) charges made to an account holder's debit or credit card upon the account holder's direct and personal 

instruction, which instruction may be given by telephone communication or other electronic media to the 

exchange provider or its agent by the account holder if the use of the card has been approved by the exchange 

provider. 

(4) the name and billing address for any credit card, debit card, bank account, or other method of 

payment through which an account holder funds or transfers from an account shall be the same as the account 

holder’s registered name and address. 

(b) Funds in an account shall bear no interest to the account holder.  

(c) The account holder may be liable for any charges imposed by the transmitting or receiving entity 

involved in a wire or electronic transfer, and such charges may be deducted from the account holder’s account. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
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2090. Posting Credits for Winnings from Exchange Wagers. 

 
(a) Credit for winnings from matched wagers placed with funds in an account shall be posted to the 

account by the exchange provider after the race is declared official.   

(b) Credit for any wagers on a scratched entry shall be posted to the account by the exchange 

provider immediately after the scratch. 

(bc) Notwithstanding Rule 1955 of this division, where the outcome of a matched antepost wager 

can be determined with certainty by the exchange provider prior to the time that the race is declared 

official, the exchange provider may settle such matched antepost wager as soon as that outcome is 

determined with certainty. 



  

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
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2091.5. Suspending an Exchange Wagering Account. 
 

(a) An exchange provider may suspend any exchange wagering account if the provider has reason to 

believe that the account holder may have committed acts of fraud in connection with exchange wagering or 

any other action or inaction which threatens the integrity or fairness of any exchange wagering, or is 

otherwise ineligible to hold the account. 

(b) The exchange provider shall immediately notify the Board by electronic mail if it suspends an 

account due to fraud in connection with exchange wagering or any other action or inaction which threatens 

the integrity or fairness of any exchange wagering. The provider shall also submit to the Board a written 

account of the suspension that at minimum states: 

(1) The name of the person whose account was suspended; 

(2) The date and time of the suspension; 

(3) The reason for suspending the account; 

 (4) The results of any investigation associated with the suspension of the account. 

(c) Funds in a suspended account shall be maintained by the exchange provider until such time as any 

investigation associated with the suspension is complete and/or the account is no longer suspended. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
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2092. Exchange Wagers Placed After the Start of a Race. 
 

(a) As reflected in the exchange provider’s operating plan, and as approved authorized by the racing 

association and horsemen’s organization, and as approved by the Board, an exchange provider may accept 

wagers placed on a market after the start of a live race but before the results of that race have been declared 

official. 

(b) No exchange wagers shall be placed on a market after the conclusion of a live race.   

(c) Exchange wagering on previously run races is prohibited. 
 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5(k), 
  Business and Professions Code.  
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2092.5. Prohibitions on Wagers to Lay a Horse to Lose. 
 

(a) No exchange wager that lays a horse to lose may be made by a person who owns such horse in whole or 

in part, nor shall an exchange wager to lay the horse to lose be made by:  

(1) The trainer, or assistant trainer or substitute trainer who trains the horse; 

(2) The authorized agent who represents the owner of the horse; 

(3) The jockey or driver who rides or drives the horse; 

(4) The jockey agent who represents the jockey who rides the horse; 

(5) The valet who attends the jockey; or  



  

(6) Any stable employee of the trainer who trains the horse.; 

(7) The veterinarian or any assistant to the veterinarian providing services to the trainer who trains the horse. 

(b) Nor shall any of the persons named in subsection (a) through (a)(7) of this regulation instruct another 

person to lay a horse to lose on their behalf, or receive the whole or any part of any proceeds of such a lay. 

(c) No exchange wagering account shall be used to lay a horse to lose, except by the account holder.  All 

wagers that lay a horse to lose will be presumed to be effected by, and for the benefit of, the account holder. 

(d) Nothing herein is intended to otherwise alter the applicability or application of Rule 1970. 

(e) Individuals prohibited from wagering under  Rule 1969 Shall be prohibited from placing an exchange 

wager while on duty at a race meeting or off-track wagering facility, including an out-of-state-Hub.  

 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 

Reference: Sections 19593 and 19604.5(e)(3)(A), 
 Business and Professions Code.  

 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2092.6. SUSPENSION OF OCCUPATIONAL LICENSE 
 
 
 

2092.6. Suspension of Occupational License. 
 

(a) The Board of Stewards may suspend the occupational license of any person if, after a preliminary 

hearing, it determines there is probable cause to believe that such person may have has committed acts of 

fraud in connection with exchange wagering or any other action or inaction which threatens the integrity or 

fairness of any exchange wagering. 

(b) Such suspension of license shall be for a period of time designated by the Board of Stewards, 

unless otherwise determined by the Board,. provided that any such suspension under this section shall be 

limited to ten days and, if probable cause that a violation has occurred has been found, a hearing under 



  

Business and Professions Code section 19461 to determine whether a licensee has committed a violation of 

the rules must be held before any further discipline may be imposed.   

(c) The licensee may make an appeal to the Board by complying with the provisions of Rule 1761 of 

this division.    

 
Authority: Sections 19420, 19440, 19460, 19461, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19461, 19593 and 19604.5, 
  Business and Professions Code. 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
SUPPLEMENT TO THE INITIAL STATEMENT OF REASONS 

 
ARTICLE 27. EXCHANGE WAGERING 

RULE 2086, DEFINITIONS; RULE 2086.1, AUTHORIZATION FOR EXCHANGE  WAGERING; RULE 
2086.5, APPLICATION FOR LICENSE TO OPERATE EXCHANGE WAGERING; RULE 2086.6, 

OPERATING PLAN REQUIRED; RULE 2086.7, EXCHANGE WAGERING DATA; RULE 2086.8, 
MONITORING SYSTEMS AND NOTIFICATION; RULE 2086.9, FINANCIAL AND SECURITY 

INTEGRITY AUDITS REQUIRED; RULE 2087, SUSPENDING MARKETS; RULE 2087.5, ANTEPOST 
MARKET; RULE 2087.6, CANCELLATION OF MATCHED WAGERS; RULE 2088, DECLARED 

ENTRIES; RULE 2088.6, CANCELLATION OF UNMATCHED WAGERS; RULE 2089, ERRORS IN 
PAYMENTS OF EXCHANGE WAGERS; RULE 2089.5, REQUIREMENTS TO ESTABLISH AN 

EXCHANGE WAGERING ACCOUNT; RULE 2089.6, DEPOSITS TO AN EXCHANGE WAGERING 
ACCOUNT; RULE 2090, POSTING CREDITS FOR WINNINGS FROM EXCHANGE WAGERS; RULE 
2090.5, DEBITS TO AN EXCHANGE WAGERING ACCOUNT; RULE 2090.6, WITHDRAWALS BY 
ACCOUNT HOLDER; RULE 2091, CLOSING AN INACTIVE EXCHANGE WAGERING ACCOUNT; 

RULE 2091.5, SUSPENDING AN EXCHANGE WAGERING ACCOUNT; RULE 2091.6, POWERS OF THE 
BOARD TO REVIEW AND AUDIT RECORDS; RULE 2092, EXCHANGE WAGERS PLACED AFTER 
THE START OF A RACE; RULE 2092.5, PROHIBITIONS ON WAGERS TO LAY A HORSE TO LOSE; 

RULE 2092.6, SUSPENSION OF OCCUPATIONAL LICENSE; RULE 2093, CERTAIN PRACTICES 
RELATED TO EXCHANGE WAGERING. 

 
 
IDENTIFICATION OF RELIED UPON DOCUMENTS 
 
Pursuant to the requirements of Government Code section 11346.8(d) the California Horse Racing Board 
(Board) is providing notice of materials added to the record after the close of the initial 45-day public comment 
period.  In proposing the addition of Article 27, the Board reported that it relied on the results of its economic 
impact analysis prepared pursuant to Government Code section 11346.3(b), as a technical, theoretical, and/or 
empirical study, report or document relied upon.  The Board also relied upon the following technical, 



  

theoretical, and/or empirical studies, reports or documents: Christiansen Capital Advisors LLC document: 
Exchange Betting and the United States Thoroughbred Racing Industry dated January 24, 2011; the 
TVG/Betfair document: Exchange Wagering in California dated October 2, 2011; the Churchill Downs 
Incorporated letter regarding exchange wagering dated October 2, 2011; and the Global Betting Exchange 
memorandum regarding draft California Exchange Wagering Regulations dated October 2, 2011. 
 
These documents are accessible for public inspection during the 15 day availability period from October 8, 
2012 through October 22, 2012 at the California Horse Racing Board Headquarters Office, 1010 Hurley Way, 
Suite 300, Sacramento, California 95825.   
 
Any interested person may submit a written statement relating to the documents during the 15 day availability 
period from October 8, 2012 to October 22, 2012.  The written comment period will close at 5:00 p.m. on 
October 22, 2012.  Submit written comments to: 
 

Harold Coburn, Policy and Regulations Unit 
California Horse Racing Board 
1010 Hurley Way, Suite 300 

Sacramento, CA 95825 
Telephone (916) 263-6397 

Fax: (916) 263-6042 
E-mail: HaroldC@chrb.ca.gov 

 
All written comments received by the CHRB by 5:00 p.m. on October 22, 2012, which pertain to the relied 
upon documents will be reviewed and responded to by the Board staff as part of the completion of the 
rulemaking file.  Please limit your comments to the relied upon documents referenced above.    
 
CALIFORNIA HORSE RACING BOARD 
October 8, 2012  
 
   
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4, DIVISION 4, CALIFORNIA CODE OF REGULATIONS 

NOTICE OF PROPOSAL TO ADD ARTICLE 27.  
EXCHANGE WAGERING 

 
The California Horse Racing Board (Board) proposes to adopt the regulations described below after considering 
all comments, objections or recommendations regarding the proposed action. 
 
PROPOSED REGULATORY ACTION 

mailto:HaroldC@chrb.ca.gov


  

 
The Board proposes to adopt Article 27, Exchange Wagering, of the California Code of Regulations (CCR), 
Title 4, Division 4.  The proposed article would add Rules 2086, Definitions; 2086.1, Authorization for 
Exchange Wagering; 2086.5, Application for License to Operate Exchange Wagering; 2086.6, Operating Plan 
Required; 2086.7, Exchange Wagering Data; 2086.8, Monitoring Systems and Notification; 2086.9, Financial 
and Security Integrity Audits Required; 2087, Suspending Markets; 2087.5, Antepost Market; 2087.6, 
Cancellation of Matched Wagers; 2088, Declared Entries; 2088.6, Cancellation of Unmatched Wagers; 2089, 
Errors in Payments of Exchange Wagers; 2089.5, Requirements to Establish an Exchange Wagering Account; 
2089.6, Deposits to an Exchange Wagering Account; 2090, Posting Credits for Winnings from Exchange 
Wagers; 2090.5, Debits to an Exchange Wagering Account; 2090.6, Withdrawals by Account Holder; 2091, 
Closing an Inactive Exchange Wagering Account; 2091.5, Suspending an Exchange Wagering Account; 2091.6, 
Powers of the Board to Review and Audit Records; 2092, Exchange Wagers Placed After the Start Of a Race; 
2092.5, Prohibitions on Wagers to Lay a Horse to Lose; 2092.6, Suspension of Occupational License; and 2093, 
Certain Practices Related to Exchange Wagering. 
 
PUBLIC HEARING 
 
The Board will hold a public hearing starting at 9:30 a.m., Thursday, June 28, 2012, or as soon after that as 
business before the Board will permit, at Hollywood Park Race Track, 1050 South Prairie Avenue, 
Inglewood, California. At the hearing, any person may present statements or arguments orally or in writing 
about the proposed action described in the informative digest. It is requested, but not required, that persons 
making oral comments at the hearing submit a written copy of their testimony. 
 
WRITTEN COMMENT PERIOD 
 
Any interested persons, or their authorized representative, may submit written comments about the proposed 
regulatory action to the Board. The written comment period closes at 5:00 p.m., on June 25, 2012. The Board 
must receive all comments at that time; however, written comments may still be submitted at the public hearing. 
Submit comments to: 
 
Harold Coburn, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone (916) 263–6397 
Fax: (916) 263–6022 
E–Mail: HaroldC@chrb.ca.gov 
 
 
 
 
AUTHORITY AND REFERENCE 
 
Authority Cited Rules 2086; 2086.1; 2086.7; 2086.8; 2086.9; 2087; 2087.5; 2089; 2089.5; 2089.6; 2090; 
2090.5; 2090.6; 2091; 2091.5: Sections 19420, 19440, 19590 and 19604.5, Business and Professions Code.  
Reference: Sections 19593 and 19604.5, Business and Professions Code.  Sections 19420, 19440, 19590 and 
19604.5 authorize the Board to adopt the proposed regulation, which would implement, interpret or make 
specific sections 19593 and 19604.5, Business and Professions Code. 
 
Authority Cited Rule 2086.5: Sections 19420, 19440, 19590 and 19604.5, Business and Professions Code.  
Reference: Sections 19593 and 19604.5, Business and Professions Code, and section 11523, Government Code.  
Sections 19420, 19440, 19590 and 19604.5 authorize the Board to adopt the proposed regulation, which would 

mailto:HaroldC@chrb.ca.gov


  

implement, interpret or make specific sections 19593 and 19604.5, Business and Professions Code, and section 
11523, Government Code. 
 
Authority Cited Rule 2086.6: Sections 19420, 19440, 19590 and 19604.5, Business and Professions Code.  
Reference: Sections 19593 and 19604.5(e) (4), Business and Professions Code, and section 6254(k), 
Government Code.  Sections 19420, 19440, 19590 and 19604.5 authorize the Board to adopt the proposed 
regulation, which would implement, interpret or make specific sections 19593 and 19604.5(e)(4), Business and 
Professions Code, and section 6254(k) Government Code. 
 
Authority Cited Rules 2087.6, 2088 and 2092: Sections 19420, 19440, 19590 and 19604.5, Business and 
Professions Code.  Reference: Sections 19593 and 19604.5(k), Business and Professions Code.  Sections 19420, 
19440, 19590 and 19604.5 authorize the Board to adopt the proposed regulation, which would implement, 
interpret or make specific sections 19593 and 19604.5(k), Business and Professions Code. 
 
Authority Cited Rule 2088.6: Sections 19420, 19440, 19590 and 19604.5, Business and Professions Code.  
Reference: Sections 19593 and 19604.5(j), Business and Professions Code.  Sections 19420, 19440, 19590 and 
19604.5 authorize the Board to adopt the proposed regulation, which would implement, interpret or make 
specific sections 19593 and 19604.5(j), Business and Professions Code. 
 
Authority Cited Rule 2091.6: Sections 19420, 19433, 19440, 19590 and 19604.5, Business and Professions 
Code.  Reference: Sections 19593 and 19604.5(e) (4), Business and Professions Code.  Sections 19420, 19433, 
19440, 19590 and 19604.5 authorize the Board to adopt the proposed regulation, which would implement, 
interpret or make specific sections 19593 and 19604.5(e) (4), Business and Professions Code. 
 
Authority Cited Rule 2092.5: Sections 19420, 19440, 19590 and 19604.5, Business and Professions Code.  
Reference: Sections 19593 and 19604.5(e) (3) (A), Business and Professions Code.  Sections 19420, 19440, 
19590 and 19604.5 authorize the Board to adopt the proposed regulation, which would implement, interpret or 
make specific sections 19593 and 19604.5(e)(3)(A), Business and Professions Code. 
 
Authority Cited Rule 2092.6: Sections 19420, 19440, 19460, 19461, 19590 and 19604.5, Business and 
Professions Code.  Reference: Sections 19461, 19593 and 19604.5, Business and Professions Code.  Sections 
19420, 19440, 19460, 19461, 19590 and 19604.5 authorize the Board to adopt the proposed regulation, which 
would implement, interpret or make specific sections 19461, 19593 and 19604.5, Business and Professions 
Code. 
 
Authority Cited Rule 2093: Sections 19420, 19440, 19590 and 19604.5, Business and Professions Code.  
Reference: Sections 19593 and 19604.5(e) (3), Business and Professions Code.  Sections 19420, 19440, 19590 
and 19604.5 authorize the Board to adopt the proposed regulation, which would implement, interpret or make 
specific sections 19593 and 19604.5(e) (3), Business and Professions Code. 
 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 
 
Business and Professions Code section 19420 provides that jurisdiction and supervision over meetings in this 
State where horse races with wagering on their results are held or conducted, and over all persons or things 
having to do with the operation of such meetings, is vested in the California Horse Racing Board.  Business and 
Professions Code section 19433 states The Board may visit, investigate, and place expert accountants and such 
other persons as it may deem necessary in the office, track, or other place of business of any licensee for the 
purpose of satisfying itself that its rules and regulations are strictly complied with.  Business and Professions 
Code section 19440 provides that the Board shall have all powers necessary and proper to enable it to carry out 
fully and effectually the purposes of this chapter.  Responsibilities of the Board shall include, but are not limited 
to: (1) adopting rules and regulations for the protection of the public and the control of horse racing and pari-
mutuel wagering. (2) Administration and enforcement of all laws, rules, and regulations affecting horse racing 



  

and pari-mutuel wagering.  (3) Adjudication of controversies arising from the enforcement of those laws and 
regulations dealing with horse racing and pari-mutuel wagering.  (4) Licensing of each racing association and 
all persons, other than the public at large, who participate in a horse racing meeting with pari-mutuel wagering.  
Business and Professions Code section 19460 states that all licenses granted under this chapter are subject to all 
rules, regulations, and conditions prescribed by the Board, and shall contain such conditions as are deemed 
necessary or desirable by the Board for the best interests of horse racing and the purposes of this chapter.  
Business and Professions Code section 19461 provides that every license granted under this chapter is subject to 
suspension or revocation by the Board in any case where the Board has reason to believe that any condition 
regarding it has not been complied with, or that any law or any rule or regulation of the Board affecting it has 
been broken or violated.  Business and Professions Code section 19590 states the Board shall adopt rules 
governing, permitting and regulating pari-mutuel wagering on horse races under the system known as the pari-
mutuel method of wagering.  Business and Professions Code section 19593 provides that no method of betting, 
pool making, or wagering other than by the pari-mutuel method shall be permitted or used by any person 
licensed under this chapter to conduct a horse racing meeting.  Business and Professions Code section 19604.5 
states notwithstanding any other law, rule, or regulation, exchange wagering by residents of California and 
residents of jurisdictions outside of California on the results of horse races conducted in California, and by 
residents of California on the results of horse races conducted outside of California, shall be lawful provided 
that all of the following apply: (1) Exchange wagering shall only be conducted by an exchange wagering 
licensee pursuant to a valid exchange wagering license issued by the Board. (2) No exchange wagering license 
shall accept exchange wagers on races conducted in California from a resident of California or a resident of a 
jurisdiction outside California, or conducted outside California from a resident of California, unless an 
exchange wagering agreement exists allowing these wagers.  (3) Exchange wagering shall be conducted 
pursuant to and in compliance with the provisions of the Interstate Horseracing Act of 1978 (15 U.S.C. Sec. 
3001 et seq.), as amended, this section, all applicable federal laws, and rules and regulations promulgated by the 
Board pursuant to this section.  Government Code section 6254(k) states that except as provided in sections 
6254.7 and 6254.13, nothing in this chapter shall be construed to require disclosure of records that are any of 
the following: (k) Records, the disclosure of which is exempted or prohibited pursuant to federal or state law, 
including, but not limited to, provisions of the Evidence Code relating to privilege.  Government Code section 
11523 provides that judicial review may be had by filing a petition for a writ of mandate in accordance with the 
provisions of the Code of Civil Procedure, subject, however, to the statutes relating to the particular agency.  
Except as otherwise provided in this section, the petition shall be filed within 30 days after the last day on 
which reconsideration can be ordered.  The right to petition shall not be affected by the failure to seek 
reconsideration before the agency. 
 
The Board proposes to add Article 27, Exchange Wagering.  Article 27 is comprised of 25 proposed regulations 
related to the conduct of exchange wagering in California.  The proposed addition of Article 27 is necessary to 
fulfill the provisions of Senate Bill (SB) 1072, Chapter 283, Statutes of 2010, which added Business and 
Professions Code section 19604.5 to require the Board to establish standards governing exchange wagering in 
California. 
 
The Board proposes to add Rule 2086, Definitions, to provide definitions of terms related to exchange 
wagering.  The Board has determined it is necessary to define exchange wagering terms, as it is a form of pari-
mutuel wagering that is not familiar to California residents.  Because exchange wagering terminology is unique, 
and because the wagering public generally turns to the Board’s rules and regulations if there is a question of 
procedure or meaning, the Board has determined that some of the definitions found in Business and Professions 
Code section 19604.5 must also be promulgated in Rule 2086.  This will provide clarity for persons who may 
use the Board’s regulations to engage in exchange wagering.   
 
The Board proposes to add Rule 2086.1, Authorization for Exchange Wagering, which  provides that exchange 
wagering may be conducted upon approval of the Board, as provided in Article 27, and under the provisions of 
Business and Professions Code section 19604.5(b)(2) to 19604.5(b)(7), inclusive.  This makes it clear that 
exchange wagering will take place under Article 27, and specified sections of the Business and Professions 



  

Code. The Board has determined this is necessary because certain actions allowed under exchange wagering 
may seem to contradict other rules and regulations of the Board.    
 
The Board proposes to add Rule 2086.5, Application for License to Operate Exchange Wagering.   
Rule 2086.5 requires an applicant to obtain a license from the Board prior to accepting any exchange wagers in 
California. This is consistent with Business and Professions Code section 19604.5(b)(1) which states that 
exchange wagering shall only be conducted by an exchange wagering licensee pursuant to a valid license issued 
by the Board. This is to ensure that entities offering exchange wagering are vetted and deemed suitable for 
license. The regulation provides that the applicant must complete an application as specified and as provided by 
the Board.  Rule 2086.5 also sets the application fee, and sets the term of an exchange wagering license at two 
years from the date the license is issued, unless otherwise determined by the Board.  Finally, Rule 2086.5 
provides the timeframes which the applicant and the Board must meet to complete the application process.  The 
application for license, CHRB-229 (New 05/12) Application for License to Operate Exchange Wagering, is 
incorporated by reference because it would be cumbersome or otherwise impractical to publish the document in 
the California Code of Regulations.  
 
The Board proposes to add Rule 2086.6, Operating Plan Required.  The proposed regulation requires an 
applicant for an exchange wagering license, or an applicant for renewal of an exchange wagering license, to 
submit a detailed operating plan at the time of application.  The operating plan must provide a detailed report of 
the daily operation of the exchange, as well as information regarding the management of customer funds, 
technology systems information, document retention policies and other items relating to the operation of the 
exchange, as specified. The operating plan and any subsequent update are exempt from disclosure, as specified. 
This will inform the Board of how the exchange operator intends to conduct its routine business.   
 
The Board proposes to add Rule 2086.7, Exchange Wagering Data, which requires an exchange provider to 
furnish the nonprofit horse racing data base designated by the Board with a data interface agreed upon by the 
nonprofit horse racing data base and the exchange provider.  This is consistent with current practice; all 
California racetracks, simulcast facilities and advance deposit wagering providers participate in such a data 
interface. 
 
The Board proposes to add Rule 2086.8, Monitoring Systems and Notification, to require that the exchange 
provider and the Board enter into an agreement for access to the provider’s real-time monitoring system, as well 
as online documentation and training.  In addition, Rule 2086.8 requires immediate notification of the Board of 
unusual wagering patterns and predetermined events, as well as criteria for anti money laundering procedures 
and monitoring account holders’ telephone records. 
 
The Board proposes to add Rule 2086.9, Financial and Security Audits Required, which requires the exchange 
provider to submit to the Board an annual financial statement for its California operations ninety days after the 
end of each calendar year. A financial statement is a necessary tool that is used by the Board to verify that the 
exchange provider is able to meet its financial obligations, and has the assets to maintain its business. In 
addition, on a calendar year bases the exchange provider shall undergo the Statement on Standards for 
Attestation Engagements 16 audits: Service Organization Controls (SOC) I and SOC II, which shall be 
submitted to the Board ninety days after the end of the calendar year.  
 
The Board proposes to add Rule 2087, Suspending Markets, which provides that if the exchange provider has 
questions about the integrity and fairness of a market, it may suspend the market at any time, including after the 
race is declared official, but before winning wagers are credited.  Exchange providers continually monitor races 
and exchange wagering in real time to ensure the integrity of the markets.  This means the provider is usually 
the first party to detect unusual wagering patterns.  If the provider notices any suspicious activity it must be able 
to act quickly, so the Board has determined it is necessary to allow the exchange provider to suspend a market 
at any time.  Suspending a market will not affect the pari-mutuel pools conducted by the racetracks, advance 
deposit wagering providers or simulcast wagering facilities, as exchange wagering pools are separate. Rule 



  

2087 also requires the exchange provider to immediately notify the Board if it suspends a market, and upon 
settlement of the market it must provide a written account of its actions, as specified.  The account holder who 
believes a payout was inappropriately disrupted due to the suspension may make an appeal to the Board. 
 
The Board proposes to add Rule 2087.5, Antepost Market. The regulation provides a definition of an antepost 
market, which is a wager unique to exchange wagering.  The antepost (before post) wager is a single wager that 
includes two outcomes: the selected horse will run the race, and it will finish in the position of win, place or 
show (first, second or third).  The antepost wager may be placed before a race is run.  
 
The Board proposes to add Rule 2087.6, Cancellation of Matched Wagers.  Business and Professions Code 
section 19604.5(k) provides that the Board may prescribe rules governing when an exchange wagering provider 
may cancel or void a matched wager.  The Board has determined that there may be occasions when an exchange 
provider must cancel a matched wager.  Rule 2087.6 allows the exchange provider to cancel matched wagers if 
required by law, or in its sole discretion and lists the circumstances under which a matched wager may be 
canceled.  The circumstances include technological and human error, or circumstances that include breach of 
the exchange contract or the integrity or fairness of a market.  The regulation also provides for notification of 
the Board when a matched wager is cancelled.  Under Rule 2087.6, an account holder may submit a claim to the 
exchange provider if he or she believes a payout was improperly disrupted due to the cancellation of a matched 
wager. 
 
The Board proposes to add Rule 2088, Declared Entries.  The regulation provides that matched wagers on 
declared entries shall be voided, except in an antepost market.  The declaration of a horse from a race 
automatically renders most matched wagers irrelevant.  However, in the case of an antepost market, the 
declaration of the horse results in a payout to the account holder who laid the antepost wager.  The Board 
determined it was necessary to add Rule 2088 to clarify this distinction.    
 
The Board proposes to add Rule 2088.6, Cancellation of Unmatched Wagers.  Rule 2088.6 states that the 
exchange provider may cancel an unmatched wager at any time before it is matched to form one or more 
identically opposing wagers.  This is consistent with Business and Professions Code section 19604.5(j), which 
provides that an exchange wagering licensee may cancel or allow to be canceled any unmatched wagers, 
without cause, at any time.   
 
The Board proposes to add Rule 2089, Errors in Payments of Exchange Wagers.  Rule 2089 states what occurs 
when an error results in an overpayment, or what steps must be taken when an error results in an underpayment.  
Rule 2089 provides the timelines for an account holder to make a claim for underpayment, as well as the 
timelines the exchange provider must follow in responding to such claims.  If the exchange provider rejects a 
claim for underpayment, Rule 2089 provides the procedures and timelines which the account holder must 
follow to request that the Board determine the validity of the claim. 
 
The Board proposes to add Rule 2089.5, Requirements to Establish An Exchange Wagering Account, which 
specifies that an exchange wagering account is necessary to place exchange wagers, and that such accounts may 
be established by residents of California and residents of another jurisdiction if it is not unlawful under federal 
law or the law of that jurisdiction to place an exchange wager.  This is consistent with Business and Professions 
Code section 19604.5(c).  The proposed regulation provides that an exchange wagering account is necessary to 
place exchange wagers and provides the minimum necessary information the exchange provider must obtain 
from an individual who wishes to open an account, and requires the exchange provider to verify such 
information.  The regulation allows the provider to refuse to establish an account, or cancel or suspend a 
previously established account if any of the information is found to be false or incomplete.  Rule 2089.5 also 
provides that the exchange provider shall comply with Internal Revenue Service reporting requirements, as 
specified; must record and retain all wagering conversations and transaction, as specified; must provide 
statements to account holders, as specified; and shall not divulge confidential information related to the placing 



  

of exchange wagers or the operation of the exchange, except with the consent of the account holder, or as 
otherwise required under the law. 
 
The Board proposes to add Rule 2089.6, Deposits to an Exchange Wagering Account. The regulation describes 
how exchange wagering account holders may make deposits to their accounts. Rule 2089.6 requires that the 
name and billing address for any method of payment through which the account holder funds or transfers from 
an account shall be the same as the account holder’s registered name and address.  The rule also provides that 
an account shall bear no interest to the account holder, and the account holder may be liable for any charges 
imposed by the transmitting or receiving entity involved in a wire or electronic transfer.   
 
The Board proposes to add Rule 2090, Posting Credits for Winnings from Exchange Wagers which provides 
that credit for winnings from matched wagers shall be posted to the account by the exchange provider after the 
race is declared official.  This is consistent with Business and Professions Code section 19604.5(i)(1) which 
states the Board shall require the exchange provider to distribute all money in each pool at the conclusion of the 
race or races associated with the pool.  In addition, it is consistent with current practice under Board Rule 1955, 
Distribution of Pools, which states that after the results of the race have been declared official, the pari-mutuel 
pools are subject to distribution to holders of pari-mutuel tickets entitled to share in the respective pools.  
However, Rule 2090 also allows the exchange provider to post credits for winnings from matched wagers as 
soon as the outcome of the wagers can be determined with certainty.  This allows for payment of winnings for 
certain exchange wagers, such as antepost wagers.     
 
The Board proposes to add Rule 2090.5, Debits to an Exchange Wagering Account. The proposed regulation 
describes how an exchange wagering account is debited when an account holder properly places an exchange 
wager.  The exchange provider will determine if there are enough funds in the account to cover the maximum 
amount the account holder may be liable for.  If there are sufficient funds, the account will be debited for the 
total maximum amount.  The regulation provides that wagers may be accepted only during the days and times 
designated as operating by the exchange provider, and that the exchange provider may declare the system 
closed for receiving wagers on any race or closed for all exchange wagers. 
 
The Board proposes to add Rule 2090.6, Withdrawals by Account Holder.  The proposed regulation states how 
account holders may make withdrawals from their accounts, including procedures the exchange provider must 
take if there are not sufficient funds in the account, and how the funds may be transmitted to the account holder.  
Rule 2090.6 also specifies that the account holder may be liable for any charges imposed by the transmitting or 
receiving entity involved in a wire or electronic transfer of funds. 
 
The Board proposes to add Rule 2091, Closing an Inactive Exchange Wagering Account.  The regulation 
provides that the exchange wagering provider may close any exchange wagering account that has remained 
inactive for six months or longer.  The six-month period is permissive, so the exchange provider may keep 
inactive accounts open well beyond the time allotted under Rule 2091.  However, the rule provides clarity for 
the account holder and the exchange provider.  Account holders who do not actively participate in exchange 
wagering for long periods of time know their accounts may be closed after six months of inactivity, and the 
exchange provider has the ability to expunge inactive accounts according to its business model.  The six-month 
period is consistent with current advance deposit wagering practice under Rule 2073.  If the exchange provider 
closes an inactive account, the funds remaining in the account must be returned to the account holder at the 
address of record within five business days of closing the account.  This is consistent with current advance 
deposit wagering practice under Rule 2073. 
 
The Board proposes to add Rule 2091.5, Suspending an Exchange Wagering Account.  The proposed regulation 
allows an exchange provider to suspend an exchange wagering account if the provider has reason to believe the 
account holder may have committed fraud in connection with exchange wagering or any action which threatens 
the integrity or fairness of exchange wagering, or is otherwise ineligible to hold the account.  Rule 2091.5 



  

requires the exchange provider to immediately notify the Board if is suspends an account due to fraud or actions 
that threaten the integrity or fairness of any exchange wagering. 
 
The Board proposes to add Rule 2091.6, Powers of the Board to Review and Audit Records.  The proposed 
regulation provides that the Board shall have access for review and audit of all records and financial 
information of an exchange provider.  Rule 2091.6 specifies that the information concerning exchange wagering 
transactions and account holders shall be considered proprietary and shall not be disclosed, except as required 
by law. 
 
The Board proposes to add Rule 2092, Exchange Wagers Placed After the Start of a Race, to provide that an 
exchange provider may accept wagers placed on a market after the start of a live race but before the results are 
declared official, subject to the approval of the Board and as reflected in the provider’s operating plan.  This is 
consistent with Business and Professions Code section 19604.5(k).  Under Business and Professions Code 
section 19604.5(k) the exchange provider must also have the approval of the horsemen’s organization 
responsible for negotiating purse agreements and the racing association or racing fair conducting the races.  
Such approvals may be obtained while negotiating the agreements required prior to licensing as required under 
Business and Professions Code sections 19604.5(b)(2) to 19604.5(b)(7), inclusive.  
 
The Board proposes to adopt Rule 2092.5, Prohibitions on Wagers to Lay a Horse to Lose.  Exchange wagering 
allows account holders to place wagers to lay an entrant in a horse race.  This translates to wagering against the 
horse; or that it will lose.  Business and Professions Code section 19604.5(3)(A) requires the Board to adopt a 
regulation that prohibits an owner, authorized agent, trainer, jockey, jockey’s agent, driver, or stable employee 
from placing an exchange wager to lay any entrant in a horse race that is owned in whole or part by that owner 
or the owner represented by that authorized agent, trained by that trainer or stable employee, ridden by that 
jockey or the jockey represented by that jockey’s agent or driven by that driver.  The Board has determined that 
it is necessary to promulgate a regulation that prohibits additional parties from placing a wager on a horse to 
lose.  This will clarify who may not place such a wager on a horse entered to race, and to ensure the integrity of 
horseracing.   
 
The Board proposes to add Rule 2092.6, Suspension of Occupational License.  The proposed regulation 
provides that the Board of Stewards may suspend the license of any licensee if it determines there is probable 
cause to believe the person has committed acts of fraud in connection with exchange wagering or any other 
action that threatens the integrity or fairness of any exchange wagering.  Rule 2092.6 also states that the 
licensee may make an appeal to the Board, as specified. 
  
The Board proposes to add Rule 2093, Certain Practices Related to Exchange Wagering.  Rule 2093 fulfills the 
requirements of Business and Professions Code section 19604.5(e)(3), which requires the Board to promulgate 
certain regulations relating to exchange wagering.  Rule 2093 requires the exchange provider to provide an 
account holder with information on the races on which wagering is available, as specified.  The rule also 
requires the exchange provider to have the account holder making an exchange wager select the specific horse 
and race; prohibits the exchange provider from offering specified aids, such as an automatic quick pick, in the 
placing of a wager; and prohibits the exchange provider from displaying the results of an exchange wager 
through the use of specified technology, games or lotto. 
 
EVALUATION OF PROPOSED REGULATIONS’ COMPATIBILITY AND CONSISTENCY WITH 
EXISTING STATE REGULATIONS: 
 
The Board has conducted a search and has determined that the proposed addition of Article 27 and the proposed 
regulations are the only regulations dealing with exchange wagering in California horse racing.  Therefore, the 
proposed regulations are neither incompatible nor inconsistent with existing state regulations. 
ANTICIPATED BENEFITS OF THE PROPOSED REGULATIONS: 
 



  

The proposed addition of Article 27, exchange wagering, will implement the provisions of Business and 
Professions Code section 19604.5, which authorizes exchange wagering in California.  The betting exchange is 
a business model for transacting wagers through an Internet Web site or by telephone.  As in traditional pari-
mutuel wagering, exchange wagering account holders wager against each other and not the wagering system 
operator.  However, exchange wagering account holders propose their own prices or odds for each wager, 
which other account holders may accept or choose from other proposals. Once wagers have been matched on 
the exchange, the price or odds for those wagers are set.  This form of pari-mutuel wagering is expected to have 
the benefit of attracting a new and younger demographic to California’s horse racing industry.  New horse 
racing fans that use exchange wagering may create a positive economic benefit for California racing 
associations in the form of increased commissions, and for California’s horsemen in the form of increased 
purses.  Improvements in the economic viability of California’s horse racing industry will encourage owners 
and trainers to keep race horses in California, which will benefit the entire industry.  A healthy horseracing 
industry benefits the communities in which California racetracks are located, and promotes agriculture and 
breeding of horses in this State.  The proposed addition of Article 27 consists of 25 proposed regulations that 
will govern the conduct of exchange wagering in California.  The regulations inform potential exchange 
wagering providers about the application process, and the Board’s requirements for the administration of 
exchange wagering in California.  This promotes openness and transparency for the exchange provider and 
exchange wagering account holders.  The proposed regulations will also promote fairness in that the 
requirements to operate an exchange and to possess an exchange wagering account will be uniform.  
 
RESULTS OF THE ECONOMIC IMPACT ANALYSIS:  
 
The adoption of the proposed regulations will not eliminate jobs within California.  An unknown number of 
jobs may be created in California to the extent that exchange wagering providers are licensed to operate in this 
State.  The adoption of the proposed regulations will not eliminate existing businesses within California.  To the 
extent that exchange providers may operate in California, the regulations may create new businesses.  The 
regulations may have a positive effect on the expansion of certain horse racing related businesses currently 
doing business within California.  Because the betting exchange is a business model for transacting pari-mutuel 
wagers through an Internet Web site or by telephone the proposed regulations may have some benefit for the 
state’s environment.  Horse racing fans who wager through the betting exchange can wager from the 
convenience of their home, or anywhere they may connect with the Internet.  This means exchange wagering 
account holders will not be forced to drive to traditional “brick and mortar” satellite wagering facilities or 
racetracks to place wagers.  To the extent that exchange wagering account holders are not using automobiles to 
drive to “brick and mortar” wagering facilities, the environmental benefit will also have a positive benefit to the 
health and welfare of California residents. 
 
DISCLOSURE REGARDING THE PROPOSED ACTION 
 
Mandate on local agencies and school districts: none. 
 
Cost or savings to any state agency: none. 
 
Cost to any local agency or school district that must be reimbursed in accordance with Government Code 
Section 17500 through 17630: none. 
 
Other non–discretionary costs or savings imposed upon local agencies: none. 
 
Cost or savings in federal funding to the state: none. 
 
The Board has made an initial determination that the proposed Rules will not have a significant, statewide 
adverse economic impact directly affecting business including the ability of California businesses to compete 
with businesses in other states.  



  

 
Cost impact on representative private persons or businesses: The Board is not aware of any cost impacts that a 
representative private person or business would necessarily incur in reasonable compliance with the proposed 
action. 
 
Significant effect on housing costs: none. 
 
The adoption of the proposed regulations will not eliminate jobs within California.  An unknown number of 
jobs may be created in California to the extent that exchange wagering providers are licensed to operate in this 
State.  The adoption of the proposed regulations will not eliminate existing businesses within California.  To the 
extent that exchange providers may operate in California, the regulations may create new businesses.  The 
regulations may have a positive effect on the expansion of certain horse racing related businesses currently 
doing business within California. 
 
Effect on small businesses: none. The proposal to adopt Article 27 does not affect small businesses because 
horse racing is not a small business under Government Code Section 11342.610. 
 
CONSIDERATION OF ALTERNATIVES 
 
In accordance with Government Code Section 11346.5, subdivision (a)(13), the Board must determine that no 
reasonable alternative considered, or that has otherwise been identified and brought to the attention of the 
Board, would be more effective in carrying out the purpose for which the action is proposed, or would be as 
effective and less burdensome on affected private persons than the proposed action or would be more cost-
effective to affected private persons and equally effective in implementing the statutory policy or other 
provision of law. The Board invites interested persons to present statements or arguments with respect to 
alternatives to the proposed regulation at the scheduled hearing or during the written comment period. 
 
 
CONTACT PERSONS 
 
Inquiries concerning the substance of the proposed action and requests for copies of the proposed text of the 
regulation, the initial statement of reasons, the modified text of the regulation, if any, and other information 
upon which the rulemaking is based should be directed to: 
 
Harold Coburn, Regulation Analyst 
California Horse Racing Board 
1010 Hurley Way, Suite 300 
Sacramento, CA 95825 
Telephone: (916) 263–6397 
E–mail: HaroldC@chrb.ca.gov 
 
If the person named above is not available, interested parties may contact: 
 
Erica Ward, Regulation Analyst 
ESWard@chrb.ca.gov 
Telephone: (916) 263–6025 
 
AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATION 
 
The Board will have the entire rulemaking file available for inspection and copying throughout the rulemaking 
process at its offices at the above address.  As of the date this notice is published in the Notice Register, the 
rulemaking file consists of this notice, the proposed text of the regulations, and the initial statement of reasons.  

mailto:HaroldC@chrb.ca.gov


  

Copies may be obtained by contacting Harold Coburn, or the alternative contact person at the address, phone 
number or e–mail address listed above. 
 
AVAILABILITY OF MODIFIED TEXT 
 
After holding a hearing and considering all timely and relevant comments received, the Board may adopt the 
proposed regulations substantially as described in this notice. If modifications are made which are sufficiently 
related to the originally proposed texts, the modified texts, with changes clearly marked, shall be made available 
to the public for at least 15 days prior to the 
date on which the Board adopts the regulations. Requests for copies of any modified regulations should be sent 
to the attention of Harold Coburn at the address stated above. The Board will accept written comments on the 
modified regulations for 15 days after the date on which 
they are made available. 
 
AVAILABILITY OF STATEMENT OF REASONS 
Requests for copies of the final statement of reasons, which will be made available after the Board has adopted 
the proposed regulation in its current or modified form, should be sent to the attention of Harold Coburn at the 
address stated above. 
 
BOARD WEB ACCESS 
 
The Board will have the entire rulemaking file available for inspection throughout the rulemaking process at its 
web site. The rulemaking file consists of the notice, the proposed text of the regulations and the initial statement 
of reasons. The Board’s web site address is: www.chrb.ca.gov. 
 
 
 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
INITIAL STATEMENT OF REASONS 
 
ARTICLE 27. EXCHANGE WAGERING 
RULE 2086, DEFINITIONS 
RULE 2086.1, AUTHORIZATION FOR EXCHANGE WAGERING 
RULE 2086.5, APPLICATION FOR LICENSE TO OPERATE EXCHANGE WAGERING 
RULE 2086.6, OPERATING PLAN REQUIRED 
RULE 2086.7, EXCHANGE WAGERING DATA 

http://www.chrb.ca.gov/


  

RULE 2086.8, MONITORING SYSTEMS AND NOTIFICATION 
RULE 2086.9, FINANCIAL AND SECURITY INTEGRITY AUDITS REQUIRED 
RULE 2087, SUSPENDING MARKETS 
RULE 2087.5, ANTEPOST MARKET 
RULE 2087.6, CANCELLATION OF MATCHED WAGERS 
RULE 2088, DECLARED ENTRIES 
RULE 2088.6, CANCELLATION OF UNMATCHED WAGERS 
RULE 2089, ERRORS IN PAYMENTS OF EXCHANGE WAGERS 
RULE 2089.5, REQUIREMENTS TO ESTABLISH AN EXCHANGE WAGERING ACCOUNT 
RULE 2089.6, DEPOSITS TO AN EXCHANGE WAGERING ACCOUNT 
RULE 2090, POSTING CREDITS FOR WINNINGS FROM EXCHANGE WAGERS 
RULE 2090.5, DEBITS TO AN EXCHANGE WAGERING ACCOUNT 
RULE 2090.6, WITHDRAWALS BY ACCOUNT HOLDER 
RULE 2091, CLOSING AN INACTIVE EXCHANGE WAGERING ACCOUNT 
RULE 2091.5, SUSPENDING AN EXCHANGE WAGERING ACCOUNT 
RULE 2091.6, POWERS OF THE BOARD TO REVIEW AND AUDIT RECORDS 
RULE 2092, EXCHANGE WAGERS PLACED AFTER THE START OF A RACE 
RULE 2092.5, PROHIBITIONS ON WAGERS TO LAY A HORSE TO LOSE 
RULE 2092.6, SUSPENSION OF OCCUPATIONAL LICENSE 
RULE 2093, CERTAIN PRACTICES RELATED TO EXCHANGE WAGERING. 
 
SPECIFIC PURPOSE OF THE REGULATIONS 
 
The Board proposes to add Article 27, Exchange Wagering, to fulfill the requirements of Business and 
Professions Code section 19604.5, which states notwithstanding any other law, rule, or regulation, exchange 
wagering by residents of California and residents of jurisdictions outside of California on the results of horse 
races conducted in California, and by residents of California on the results of horse races conducted outside of 
California, shall be lawful provided that all of the following apply: (1) Exchange wagering shall only be 
conducted by an exchange wagering licensee pursuant to a valid exchange wagering license issued by the 
Board. (2) No exchange wagering licensee shall accept exchange wagers on races conducted in California from 
a resident of California or a resident of a jurisdiction outside California, or conducted outside California from a 
resident of California, unless an exchange wagering agreement exists allowing these wagers.  (3) Exchange 
wagering shall be conducted pursuant to and in compliance with the provisions of the Interstate Horseracing Act 
of 1978 (15 U.S.C. Sec. 3001 et seq.), as amended, this section, all applicable federal laws, and rules and 
regulations promulgated by the Board pursuant to this section.  Article 27 contains 25 proposed regulations 
relating to the operation of exchange wagering in California.   
 
PROBLEM: Senate Bill (SB) 1072, Chapter 283, Statutes of 2010, added Business and Professions Code 
section 19604.5 to require the Board to establish standards governing exchange wagering in California.  
Pursuant to SB 1072, The Board proposes to add Article 27, Exchange Wagering, to its rules and regulations.  
The proposed regulations that comprise Article 27 are intended to allow potential exchange wagering providers 
to apply for a license to operate exchange wagering in California; allow horse racing fans to open an exchange 
wagering account and participate in exchange wagering in California; and to provide for the oversight and 
administration of exchange wagering in California by the Board and by exchange providers.   
 
NECESSITY 
 
The Board proposes to add Rule 2086, Definitions, to provide definitions of terms related to exchange 
wagering.  The Board has determined it is necessary to define exchange wagering terms, as it is a form of pari-
mutuel wagering that is not familiar to California residents.  Because exchange wagering terminology is unique, 
and because the wagering public generally turns to the Board’s rules and regulations if there is a question of 
procedure or meaning, the Board has determined that some of the definitions found in Business and Professions 



  

Code section 19604.5 must also be promulgated in Rule 2086.  This will provide clarity for persons who may 
use the Board’s regulations to engage in exchange wagering.  Subsection 2086(n) is an example.  The exchange 
wagering term “Lay” means to wager on a selected outcome not occurring in a given market.  This is entirely 
new to California residents who currently engage in pari-mutual wagering, and if the term is not defined in the 
Board’s rules governing exchange wagering, those attempting to understand Article 27, Exchange Wagering, 
may not know where to find its meaning.  All definitions found in the proposed regulation are explanations of 
words or phrases used within the new Article 27. 
 
The Board proposes to add Rule 2086.1, Authorization for Exchange Wagering.  Subsection 2086.1(a) provides 
that exchange wagering may be conducted upon approval of the Board, as provided in Article 27, and under the 
provisions of Business and Professions Code section 19604.5(b)(2) to 19604.5(b)(7), inclusive.  This makes it 
clear that exchange wagering will take place under Article 27, and specified sections of the Business and 
Professions Code.  The Board has determined this is necessary because certain actions allowed under exchange 
wagering may seem to contradict other rules and regulations of the Board.  An example of this is the proposed 
Rule 2092.5, Exchange Wagers Placed After the Start of a Race, which in accordance with Business and 
Professions Code section 19604.5(k), states exchange wagers may be allowed after the start of a race, as 
specified.  However, Board Rule 1967, Closing of Wagering in a Race, requires the stewards to lock the pari-
mutuel machines with the start of the race and close wagering in the race, after which no pari-mutuel tickets 
shall be sold for the race.  The appearance of such conflicts is alleviated by stating that exchange wagering is 
authorized under Article 27 and in accordance with Business and Professions Code section 19604.  Subsection 
2086.1(b) states that despite subsection (a) of the regulation, a licensee may conduct exchange wagering on any 
horse race conducted outside of California where the licensee does not offer exchange wagering to residents of 
California.  Most potential California exchange wagering providers currently offer exchange wagering in 
jurisdictions outside the Unites States.  Subsection 2086.1 makes it clear that despite the requirement to hold a 
California exchange wagering license before the provider may offer exchange wagers to California residents, 
such a requirement does not preclude the entity from operating outside this state if its out-of-state operations do 
not offer such wagers to California residents.       
 
The Board proposes to add Rule 2086.5, Application for License to Operate Exchange Wagering.  Subsection 
2086.5(a) states that a license must be obtained from the Board before exchange wagers may be accepted.  This 
is consistent with Business and Professions Code section 19604.5(b)(1) which states that exchange wagering 
shall only be conducted by an exchange wagering licensee pursuant to a valid license issued by the Board.  This 
is to ensure that entities offering exchange wagering are vetted and deemed suitable for license.  It is also 
consistent with current Board practice, which requires racing associations, advance deposit wagering providers 
and simulcast operators to obtain a license from the Board prior to accepting wagers.  Subsection 2086.5(b) 
provides the form number and title of the application for license to operate exchange wagering, and states that it 
may be obtained from the Board’s headquarters office.  The application for license, CHRB-229 (New 05/12) 
Application for License to Operate Exchange Wagering (CHRB-229), is incorporated by reference because it 
would be cumbersome or otherwise impractical to publish the document in the California Code of Regulations.  
Subsection 2086.5(b) also states that the timeline for filing the application is 90 days in advance of the 
scheduled start of exchange wagering.  This is consistent with current Board requirements for filing an 
application for license to operate a live race meeting, an advance deposit wagering application, and a satellite or 
minisatellite wagering application.  The 90-day period provides staff with time to vet the application and to 
schedule a hearing for approval.  Subsection 2086.5(b) requires the applicant to provide a certified check in the 
amount of $1.4 million as a license fee to fulfill Business and Professions Code section 19604.5(e)(6), which 
provides that the Board may recover any costs associated with the licensing or regulation of exchange wagering 
from the exchange wagering licensee.  The subsection states the Board may determine another amount is 
appropriate.  This provides the Board with flexibility to adjust the license fee if it determines circumstances 
warrant such an action.  This may occur if the Board determines it will adjust the term of license.  Subsection 
2086.5(b) requires the applicant to submit a detailed operating plan and proof that it has complied with the labor 
provisions of Business and Professions Code section 19604.5(f).  The Board has determined the submission of 
an operating plan is necessary, as it will provide the Board with details about the exchange provider’s business 



  

plan that may not be included in the application for license.  This will help the Board in understanding the 
proposed day-to-day operation of the applicant.  Business and Professions Code section 19604.5(f) requires the 
Board to deny an applicant a license unless it has entered into a contractual agreement with a bona fide labor 
organization that requested such an agreement 90 days prior to licensing.  Therefore it is necessary for the 
Board to require confirmation of the applicant’s compliance with the statute.  Subsection 2086.5(c) states that 
the term of license shall be not more than two years from the date of issuance of the license.  This is consistent 
with current Board practice regarding the term of license provided advance deposit wagering and minisatellite 
wagering entities.   If the Board determines it is in the best interest of horseracing subsection 2086.5(c) allows 
the Board to modify the term of license.  Subsection 2086.5(d) provides timelines for actions that must be taken 
by the Board and the applicant during the application process.  This is necessary so the parties will know the 
deadlines they must meet in submitting and vetting applications for license to operate exchange wagering.  The 
Board has 30 calendar days from receipt of the application to inform the applicant of deficiencies.  This 
provides Board staff with time to vet the application and to work with the applicant to correct any problems.  
The Board must make a final determination on the application within 90 calendar days of its receipt.  This 
provides the applicant with a date-certain for a decision regarding the application.  If the application is denied, 
the applicant has 30 calendar days to request reconsideration.  The Board shall respond in writing within 30 
working days.  If the request is denied, subsection 2086.5(d) states the applicant may file for judicial review in 
accordance with Government Code section 11523.  All of the timelines contained in subsection 2086.5(d) are 
consistent with current Board practice.  Racing associations must submit applications for license to operate a 
race meeting at least 90 days in advance.  Advance deposit wagering providers and minisatellite wagering 
facilities must follow the same time constraints contained in subsection 2086.5(d). 
 
Rule 2086.5 incorporates by reference the form CHRB-229.  It is necessary to incorporate the form by reference 
as it would be cumbersome, unduly expensive, or otherwise impractical to publish the document in the 
California Code of regulations.  The cover page of the CHRB-229 provides general information regarding the 
application and informs the applicant that it must supply complete and up-to-date responses.  There is also 
information on the cover page on how to complete the application.  The instructions will help to prevent 
confusing attachments, and repetitive responses. 
 
Part 1 of the CHRB-229 is to be completed by the applicant. The type of entity must be identified, and the 
address and other contact information, such as telephone and website are required.  This information is 
necessary so the Board will know who the entity/applicant is, and how to contact the facility.  This is consistent 
with current practice, as all applicant entities must supply such information when applying for license to 
conduct a race meeting, to operate as a minisatellite wagering facility, or to operate as an advance deposit 
wagering provider.   
 
Part 2 of the CHRB-229 requires the applicant to provide information regarding a contact person.  This is 
necessary so the Board will have an individual to contact if there are issues with the application.  This is 
consistent with current practice, which requires applicant entities to provide contact person information. 
 
Part 3 of the CHRB-229 requires the applicant to provide the name and title, business name and address, and 
other contact information, such as telephone, fax, and email address of the California agent for receipt of service 
of process.  This provides the Board with an individual contact if there are legal documents regarding the 
business that need to be sent.  This is consistent with current practice regarding application for license to 
operate as an advance deposit wagering provider. 
 
Part 4 of the CHRB-229 requires the applicant to provide the name/title, email address, phone number, and 
CHRB license number of all the applicant’s management personnel.  This is necessary to provide the Board 
with the ability to determine who actually manages the exchange wagering entity and to verify such persons are 
licensed.  This is consistent with current practice regarding application for license to operate as an advance 
deposit wagering provider. 
 



  

Part 5 of the CHRB-229 requires the applicant to identify the dates it proposes to operate exchange wagering.  
This is necessary to inform the Board of when the applicant might apply for a renewal of license and captures 
the dates that the applicant will not be accepting wagers.  This is consistent with current practice regarding 
applications for license to operate race meeting, and applications to operate a minisatellite wagering facility and 
as an advance deposit wagering provider. 
 
Part 6 of the CHRB-229 requires the applicant to identify its business structure, and to identify all officers, 
directors, mangers, as well as provide member or partner information.  In addition, if a parent company, paired 
corporation or entity is involved, it must be listed.  Entities that own 5 percent of more must provide full 
disclosure.  This information is necessary because knowledge of the entity’s business structure and the persons 
or entities involved with the applicant allows the Board to conduct a thorough investigation.  This is consistent 
with current practice regarding applications for license to operate race meeting, and applications to operate a 
minisatellite wagering facility or to operate as an advance deposit wagering provider.  Under “E” of Part 6, the 
applicant is required to attach its most recent annual financial statement, as well as other financial documents.  
The subsection indicates the items that must be included in the audited annual financial statement or financial 
report, including balance sheet, profit and loss statement, etc.  The Board wishes to review such documents to 
determine the financial ability of the applicant to support a gaming activity.  This is consistent with current 
practice regarding applications for license to operate race meeting, and applications to operate a minisatellite 
wagering facility or to operate as an advance deposit wagering provider. 
 
Part 7 of the CHRB-229 requires the applicant to provide organizational information such as an organizational 
chart for the applicant company and the parent company, all jurisdictions in which the company will offer 
exchange wagering, what financial interests the applicant or parent company holds, contributions to the 
California horse racing industry, and whether any actions have been initiated against the applicant or its parent 
or subsidiary corporation in the last year.  This information informs the Board of how the applicant entity is 
organized and if there have been any legal or financial issues with the entity.  This information is necessary for 
the Board to be able to ensure the integrity of the exchange wagering entity.  This requirement is consistent with 
current practice regarding an application for license to operate as a minisatellite wagering facility.   
 
Part 8 of the CHRB-229 informs the applicant of the specific provisions identified under Business and 
Professions Code section 19604.5(b)(4) through (b)(7) that must be met before an exchange wagering provider 
may accept wagers on horse races from persons whose primary residence address is in California.  This 
subsection spells out the licensing requirements the applicant must comply with before an exchange wagering 
provider may accept wagers and collects the documents required for licensing.  Subsections A through E 
capture information regarding which wagers the applicant will accept.  Subsections 1 and 2 of A through E 
collect a copy of the association/fair and horsemen agreements.  If the applicant does not have the required 
documents to complete this section the applicant is asked to provide a status report on the outstanding 
documents.  This is necessary to inform the Board if the applicant is in compliance with the provisions of 
Business and Professions code 19604.5 which is a requirement of licensure for a potential exchange wagering 
provider.  These requirements are consistent with current practice regarding an application to operate as an 
advance deposit wagering provider.  
 
Part 9 of the CHRB-229 requires the applicant to comply with labor provisions identified under Business and 
Professions Code section 19604.5 (f)(1).  Subsections A through D capture whether the applicant has a labor 
agreement, identifies the labor organization, states the term of the agreement and collects a copy of the labor 
document. If the applicant does not have the required documents to complete this section it is required to 
complete subsection E to determine if the applicant has been in contact with a labor organization and to collect 
a status report on the labor negotiations.  This is necessary to inform the Board if the applicant is in compliance 
with the provisions of Business and Professions code 19604.5(f)(1) which is a requirement of licensure for a 
potential exchange wagering provider.  These provisions are consistent with current practice regarding an 
application to operate as an advance deposit wagering provider. 
 



  

Part 10 of CHRB-229 requires the applicant to provide a listing of the procedures it will require to establish an 
account, collects a copy of the form and terms of agreement used to establish an account, including the name 
and address of the third party the applicant will use to verify the identity of the exchange wagering account 
applicant.  This information is necessary so the Board will know that the provider is instituting safeguards to 
prevent minors from wagering.  These provisions are consistent with current practice regarding an application to 
operate as an advance deposit wagering provider. 
 
Part 11 of CHRB-229 requires the applicant to identify the location of its physical plant.  Information is 
collected on the call center location, the website address available for patrons to place wagers, and the location 
in which patrons can place a wager in person. This provides the Board with the address in which the applicant is 
doing business so that an investigation or audit may be performed.  
 
Part 12 of CHRB-229 requires the applicant to provide a copy of its operating plan pursuant to CHRB proposed 
Rule 2086.6.  This section collects a copy of the operating plan, detailed report of the daily operation of the 
exchange, description of policy to prevent commingling of account holders’ funds, management policy of 
customer accounts including deposits, withdrawals, debits and credits, list of type of deposits that will be 
accepted, and collects what fees the applicant plans to charge the wagering party. This information is necessary 
for the Board to know because the Board is obligated to ensure integrity in exchange wagering.  These 
provisions are consistent with current practice regarding an application to operate as an advance deposit 
wagering provider. 
 
Part 13 of CHRB-229 requires the applicant to attach a copy of its security access policy and safeguards 
pursuant to Business and Professions Code section 19604.5(d).  Subsection A requires a description of the 
technology used to ensure identity verification when an account is established; collects information on the 
technology to ensure confidentiality of the wagering party’s personal information; and captures information on 
how account holders will withdraw funds from their accounts.  Subsection B requires a copy of the applicant’s 
information security incident management policy, questions if the applicant has had any computer related 
security issues for the current and prior year with data, data storage or hardware.  Subsection C collects 
information on the location of where physical and electronic data will be stored.  This information is necessary 
so the Board can determine the applicant is providing safeguards to protect the bettors’ personal information.  
These provisions are consistent with current practice regarding an application to operate as an advance deposit 
wagering provider. 
 
Part 14 of CHRB-229 subsection A through C require the applicant to identify the physical location of the its 
security oversight operation; collects a copy of an organizational chart providing chain of command and contact 
information; and captures what forensic and analytical tools will be used for the oversight of exchange wagering 
security. This information is necessary to demonstrate the applicant is actively providing safeguards to ensure 
player protection and integrity.   
 
Part 15 of CHRB-229 requires the applicant to provide a listing including address and phone number of all 
organizations it will do business with to facilitate exchange wagering.  This information is necessary so the 
Board is aware of whom the applicant has contracts and agreements with to assist in the conduct of its 
exchange. This provision is consistent with current practice regarding an application to operate as an advance 
deposit wagering provider. 
 
Part 16 of CHRB-229, subsections A through D, require the applicant to provide the name and address of the 
advertising agcy it will use; describe marketing strategies planned for exchange wagering; and to identify the 
marketing contributions and innovative programs created by the applicant to invigorate the California horse 
racing industry. Subsection D collects data on the rebate programs that the applicant will offer.  This 
information is necessary so the Board can follow the contributions the applicant is making to the California 
horse racing industry and will be informed about any rebates to account holders the provider may offer.  These 



  

provisions are consistent with current practice regarding an application to operate a race meeting and an 
application to operate as an advance deposit wagering provider.  
 
Part 17 of CHRB-229 requires the exchange wagering applicant to certify under penalty of perjury that the 
statements made on the CHRB-229 are true and correct.  The certification requirement is consistent with current 
practice regarding applications for license to operate race meeting, and applications to operate a minisatellite 
wagering facility and as an advance deposit wagering provider. 
 
Throughout the CHRB-229 are sections marked “Notice to Applicant.”   These sections provide information 
and statements regarding the application, responsibilities of various parties to the application, and approvals and 
contracts that must be in place for the conduct of the exchange wagering.  The notices predominantly refer to 
Business and Professions Code section 19604.5, which enables the operation of exchange wagering in 
California, and is the basis for the application’s requirements.  They inform the applicants of their 
responsibilities under Business and Professions Code section 19604.5, and they help ensure compliance with the 
Board’s requirements.  
 
The Board proposes to add Rule 2086.6, Operating Plan Required.  The proposed regulation requires an 
applicant for an exchange wagering license and any applicant for renewal of an exchange wagering license to 
submit a detailed operating plan at the time of application.  Subsection 2086.6(a) calls for a detailed report of 
the daily operation of the exchange.  This will inform the Board of how the exchange operator intends to 
conduct its routine business.  Subsection 2086.6(b) through 2086.6(b)(2) asks for information regarding the 
management of customer accounts, including a policy to prevent commingling of funds and evidence of an 
established Federal Deposit Insurance Corporation (FDIC) insured bank account in which all funds are 
deposited.  This ensures the exchange provider’s funds are separated from the account holders’ funds, and that 
funds held for account holders are protected to the limits provided by the FDIC. Subsection 2086.6(c) requires 
that the exchange wagering applicant provide information regarding technology and hardware and software 
systems.  This shall include a data security policy, and a policy for notification of the Board and account holders 
of any unauthorized access compromising account holders’ personal information.  Exchange wagering relies 
heavily on technology, so it is necessary that the provider ensures data security.  This requirement is also 
consistent with current Board regulations governing advance deposit wagering, which require the provider to 
establish security access policies and safeguards.  Subsection 2086.6(d) requires the exchange wagering 
applicant to submit financial information demonstrating the financial resources to operate an exchange, as well 
as a budget detailing anticipated revenue, expenditures, and cash flows for the term of the license.  This is 
necessary, as it will demonstrate to the Board that the applicant is solvent and has a business plan covering its 
anticipated revenues and expenditures.  This is consistent with current Board practice regarding advance deposit 
wagering regulations, which require an applicant to supply financial data to demonstrate the resources to 
operate advance deposit wagering, as well as a detailed budget covering the anticipated month to month cash 
flows for the term of the license.  Subsection 2086.6(e) requires the submission of the applicant’s document 
retention policies including those related to account holder personal information.  This is necessary so the Board 
can determine if the policies are adequate.  Documents may be needed for investigations into unusual wagering 
patterns, and an adequate retention schedule will help protect the interests of account holders.  Subsection 
2086.6(f) requires the applicant to submit its customer complaint and resolution process.  The exchange 
provider is the first entity account holders may turn to if they have a complaint, so it is necessary for the Board 
to determine the provider’s complaint process is adequate.  This is in keeping with current Board practice, 
which requires racing associations to maintain a place where complaints or claims of violations of the Board’s 
rules or laws may be filed.  In addition, the Board maintains an 800-number for patron complaints and 
comments.  The number is posted throughout the tracks and it is located on the back of every occupational 
license.  Subsection 2086.6(g) requires the applicant to talk about programs for responsible wagering.  
Horseracing is a sport wherein fans may place pari-mutual wagers on the outcome of races; however, the Board 
realizes that some fans may have problems with gambling. Under current practice the Board encourages racing 
associations and other providers to direct those with such problems to seek help.  Board rules governing 
advance deposit wagering require that all advertising for advance deposit wagering providers contain contact 



  

information for a recognized problem gambling organization.  The Board is active on the advisory group of the 
Office of Problem Gambling, which discusses priorities and strategies for educating and training individuals 
engaged in problem gambling-related issues.  The Board’s website also provides a link for problem gamblers.  
Subsection 2086.6(h) requires the applicant to provide the requirements to establish exchange wagering 
accounts for persons whose principal residence is outside California.  This will allow the Board to make 
comparisons to determine if in-state requirements are reasonable or out of line.  Subsection 2086.6(i) provides 
that the operating plan and any subsequent changes are exempt from disclosure pursuant to Government Code 
section 6254(k) and non-disclosable to the public.  This is necessary because the operating plans will contain 
proprietary information related to the operation of the exchange provider’s business.  This will allow for full 
disclosure to the Board without the prospect of such information being given to the exchange provider’s 
competition.   
 
The Board proposes to add Rule 2086.7, Exchange Wagering Data.  Subsection 2086.7(a) requires an exchange 
provider to furnish the nonprofit horse racing data base designated by the Board with a data interface agreed 
upon by the nonprofit horse racing data base and the exchange provider.  This is consistent with current 
practice; all California racetracks, simulcast facilities and advance deposit wagering providers participate in 
such a data interface.  The purpose of the interface is pari-mutual accounting, as well as reporting and analysis 
of data related to exchange wagering.  The nonprofit horse racing data base is CHRIMS, Inc. (CHRIMS), which 
is a data base system available to the Board, all racing associations and other subscribers within the horse-racing 
industry.  CHRIMS is structured to provide the data needed by mutuel, racing and accounting departments 
within the track, as well as horsemen’s associations.  Using software tools that have been developed specifically 
for the task CHRIMS loads and balances California pari-mutuel data daily.  The database numbers reflect what 
has actually taken place in California racing and can be used to project any changes that might affect racing 
statistics.  The Board has determined that it is necessary for the exchange provider to provide a data interface, as 
without the participation of exchange wagering providers CHRIMS data would not be complete and the 
industry would have only a partial understanding of daily pari-mutuel activity.  Subsections 2086.7(a)(1) 
through 2086.7(a)(1)(I) list the information to be provided the nonprofit horse racing data base.  
 
The Board proposes to add Rule 2086.8, Monitoring Systems and Notification.  Subsection 2086.8(a) provides 
that the exchange provider and the Board or a designee will enter into an agreement.  An agreement is necessary 
to formalize the required exchange of information, and so the parties will have a clear understanding of what is 
expected.  Subsection 2086.8(a)(1) states what the agreement shall entail.  The agreement shall require the 
exchange provider to furnish the Board or its designee full access to the provider’s real-time monitoring system 
that displays wagers over an agreed upon amount, including online documentation and training.  Although some 
exchange wagers may be made in person, the vast majority will be made by an electronic medium, and all 
exchange wager information is subject to the monitoring system.  It is necessary for the Board to have access to 
the monitoring system, so that it can monitor exchange wagering that meets the agreed upon thresholds, and if 
necessary conduct investigations into account holders’ activities.  Online documentation and training on the 
provider’s monitoring system is necessary so that Board employees will understand how to use the software and 
understand the data.  Subsections 2086.8(a)(2) and 2086.8(a)(3) require the exchange provider to immediately 
notify the Board by electronic mail of any unusual wagering patterns, or when predetermined events occur.  
This may include such things as sudden large increases over the amounts normally wagered by an account 
holder, or account holders who start wagering only on horses ridden by a particular jockey or trained by a 
particular trainer.  The Board believes it is necessary to be advised of such patterns so its investigative efforts 
may remain focused and used effectively.  Notification by electronic mail will ensure there is a record of the 
communication.  Additionally, electronic mail can be copied to more than one staff person.  Subsections 
2086.8(a)(2) and 2086.8(a)(3) state that the predetermined events must be set out in the operating plan.  This is 
necessary to prevent the Board from being overwhelmed by notification of every little anomaly, and will allow 
the exchange provider and the Board to focus on meaningful events.  Subsection 2086.8(a)(4) requires the 
exchange provider to establish and distribute criteria for anti money laundering procedures, including risk based 
systems for customer due diligence.  This is necessary because gambling enterprises are venues through which 
persons may attempt to launder money.  The Board believes a risk based system is required, as it is one that 



  

adapts to new and emerging hazards.  Customer due diligence involves the determination of a customer’s risks 
in terms of propensity to commit money laundering or identity theft; creating an expectation of a customer’s 
transactional behavior; and monitoring a customer’s transactions against expected behavior.  Subsection 
2086.8(a)(5) requires the exchange provider to establish and distribute criteria for monitoring telephone records 
of account holders.  Exchange wagers may be placed by conventional land line telephones or by cell phones.  
All such transactions are recorded and retained by the exchange provider.  The dissemination of criteria for 
monitoring telephone records of account holders is necessary so that account holders understand that 
transactions made by telephone are retained and may be subject to review.  The Board must know the provider’s 
criteria for monitoring telephone records so it may ensure such records are not abused, and so that it may have 
proper access to such records, if needed.  Retaining telephone transactions will also provide protection for 
account holders, especially if there is a dispute over payment of funds.   
 
The Board proposes to add Rule 2086.9, Financial and Security Audits Required.  Subsection 2086.9(a) requires 
the exchange provider to submit to the Board an annual financial statement for its California operations ninety 
days after the end of each calendar year.  Financial statements are necessary to provide a tool for the Board to 
verify that the exchange provider is able to meet its financial obligations, and has the assets to maintain its 
business.  Requiring the licensee to provide financial statements is consistent with current Board practice, as 
racing associations, advance deposit wagering providers, minisatellite wagering entities, and other entities 
licensed by the Board must provide financial statements on a regular basis.  Board Rule 1470, Accounting 
Practices and Responsibility, provides that the Board may require periodic audits to determine that associations 
have funds available to meet specified obligations.  Subsection 2086.9(b) requires the exchange provider to 
undergo the Statement on Standards for Attestation Engagements 16 (SSAE 16) audits on a calendar year basis.  
The SSAE 16 audits consist of Service Organization Controls I (SOC I) and Service Organization Controls II 
(SOC II) reports.  The reports shall be submitted to the Board ninety days after the end of the calendar year.  
The purpose of requiring exchange wagering providers to undergo the SSAE 16 audits is to assure California 
stakeholders that certain financial and internal control standards are met by the exchange entities.  The SSAE 16 
audit contains the requirements for a service auditor reporting on a service organization’s controls for two types 
of engagements.  An SOC I engagement reports on the fairness of the presentation of management’s description 
of the organization’s system and the suitability of the design of the controls to achieve the related control 
objectives included in the description as of a specified date.  The SOC II engagement reports upon the fairness 
of the presentation of management’s description of the service organization’s system and the suitability of the 
design and operating effectiveness of the controls to achieve the related control objectives included in the 
description throughout a specified period.  An example of another horse racing entity that undergoes an annual 
SOC audit is CHRIMS, the nonprofit horse racing data base.  CHRIMS customers require that it undergo the 
audit because the data collected, and distributions calculated by CHRIMS account for a large portion of the 
customers respective revenue and expenses.  Many horse racing associations also require their totalizator 
vendor to provide such audits.  The Board’s application for license to operate a race meeting requires the racing 
association to provide the name and contact information for the pari-mutuel audit firm engaged for the 
respective meeting.  The pari-mutuel audits provide third party verification of the data collected and calculated 
by CHRIMS for wagering processed by California totalizator systems. 
 
The Board proposes to add Rule 2087 Suspending Markets.  Subsection 2087(a) provides that if the exchange 
provider has questions about the integrity and fairness of a market, it may suspend the market at any time, 
including after the race is declared official, but before winning wagers are credited.  Exchange providers 
continually monitor races and exchange wagering in real time to ensure the integrity of the markets.  This 
means the provider is usually the first party to detect unusual wagering patterns.  If the provider notices any 
suspicious activity it must be able to act quickly, so the Board has determined it is necessary to allow the 
exchange provider to suspend a market at any time.  Subsection 2087(b) requires the provider to notify the 
Board immediately by electronic mail any time a market is so suspended.  Notification by electronic mail will 
provide a record of the time and date of notification, and it will allow the exchange provider to give as much 
detail (beyond the minimum required under the regulation) as it believes is necessary.  The Board wants 
immediate notification so it can determine if it needs to pay close attention to the suspicious activity, as reported 



  

by the provider.  Subsection 2087(b) also requires the provider to submit to the Board a written account of the 
suspension upon settlement of the market, and subsections 2087(b)(1) through 2087(b)(5) list the minimum 
information such notification shall include.  While the provider may determine it needs to suspend a market, it 
must ultimately make a settlement.  The Board has determined that it is necessary to require a written report of 
the suspension, the results of the provider’s investigation and how the market was settled.  This will provide a 
record of the event, which the Board can use to take further action, if necessary, and it will also help the Board 
to determine that account holders were treated fairly.  Subsection 2087(c) requires the exchange provider to 
settle the market upon completion of an investigation.  The Board does not want account holders to be left in 
uncertainty.  If there was no untoward activity, the exchange wagers must be settled as appropriate, or the 
provider must work with the Board to take further action.  Subsection 2087(d) states that an account holder who 
believes a payout was inappropriately disrupted due to the suspension of the market may make a claim under 
Rule 2089, Errors in Payment of Exchange Wagers.  This provides an avenue for account holders who might 
dispute the provider’s settlement of the suspended market.  
 
The Board proposes to add Rule 2087.5, Antepost Market.  The antepost wager is unique to exchange wagering.  
Subsections 2087.5(a) through 2087.5(a)(2) describe the antepost (before post) wager, which is a single wager 
that includes two outcomes: the selected horse will run the race, and it will finish in the position of win, place or 
show (first, second or third).  Every race has a “scratch time” which is the time by which the withdrawal of 
horses from a race are made; however, horses may be scratched as late as the post parade, or from the gate 
before the start of the race.  An antepost wager can be made before the event; well before horses are declared 
from the race.  If one “backs” an antepost wager, one is wagering the horse will run, and it will place in a win, 
place or show position.  If one “lays” and antepost wager, one is wagering that the horse will be declared from 
the race, or if it does run it will not win, place or show.  Antepost wagers are currently offered in jurisdictions 
that allow exchange wagering.  The Board determined it was necessary to add Rule 2087.5 to define antepost 
wagers.  Rule 2087.5 is consistent with current the Board practice of promulgating rules regarding the types of 
wagers horseracing entities may offer patrons. 
 
The Board proposes to add Rule 2087.6, Cancellation of Matched Wagers.  Business and Professions Code 
section 19604.5(k) provides that the Board may prescribe rules governing when an exchange wagering provider 
may cancel or void a matched wager.  The Board has determined that there may be occasions when an exchange 
provider must cancel a matched wager.  Rule 2087.6 allows the exchange provider to cancel matched wagers if 
required by law, or in its sole discretion.  Subsections 2087.6(a)(1) through 2087.6(a)(4) list circumstances 
under which a matched wager may be canceled.  The circumstances include technological and human error, or 
circumstances that include breach of the exchange contract or the integrity or fairness of a market.  This allows 
the exchange provider to effectively manage its business in cases of errors, and it ensures the exchange can 
intervene where it detects possible dishonest activity.  Subsection 2087.6(b) requires the exchange provider to 
notify the Board in writing if it cancels or voids a matched wager due to any of the circumstances listed in the 
regulation.  The provider must inform the Board of its actions and the circumstances that resulted in the actions.  
This provides the Board with a record of the cancellation, and it allows the Board to determine if it needs to take 
further action.  Subsection 2087.6(c) provides that an account holder who believes a payout was improperly 
disrupted due to the cancellation of a matched wager may submit a claim under Rule 2089, Errors in Payment of 
Exchange Wagers.  This provides an avenue for account holders who might dispute the provider’s actions in 
cancelling a matched wager. 
 
The Board proposes to add Rule 2088, Declared Entries.  The regulation provides that matched wagers on 
declared entries shall be voided, except in an antepost market.  The declaration of a horse from a race 
automatically renders most matched wagers irrelevant.  However, in the case of an antepost market, the 
declaration of the horse results in a payout to the account holder who laid the antepost wager.  The Board 
determined it was necessary to add Rule 2088 to clarify this distinction.    
 
The Board proposes to add Rule 2088.6, Cancellation of Unmatched Wagers.  Rule 2088.6 states that the 
exchange provider may cancel unmatched wagers at any time.  This consistent with Business and Professions 



  

Code section 19604.5(j), which provides that an exchange wagering licensee may cancel or allow to be canceled 
any unmatched wagers, without cause, at any time.  The exchange operates by allowing account holders to 
postulate wagers in which the account holder sets the odds.  For a wager to be matched, another account holder 
must accept the proposed odds.  This can result in numerous unmatched wagers, as the odds offered are out of 
line with what most account holders will accept.  Rule 2088.6 allows the exchange provider to manage the 
exchange and not be caught with numerous wagers that are unlikely to be matched.  Cancellation of unmatched 
wagers may also be used in instances where the exchange provider believes it detects the potential for dishonest 
activity, or when an error has been made in posting the unmatched wager. 
 
The Board proposes to add Rule 2089, Errors in Payments of Exchange Wagers.  The regulation states what 
shall apply if an error occurs in the payment of amounts for exchange wagers.  Subsection 2089(a) states that if 
the error results in an over-payment to the account holder, the exchange provider is responsible.  This is 
consistent with current practice.  Board Rule 1962, Payment for Errors, states that if the error results in an 
overpayment to ticket holders, the association shall be responsible.  Subsections 2089(b)(1) through 2089(b)(4) 
describe the process for making claims of underpayment.  Subsection 2089(b)(1) states the account holder shall 
make a claim within 30 calendar days from the date of the underpayment.  This provides a clear time frame 
within which initial claims for underpayment may be made.  The exchange provider must investigate the claim 
and pay the portion that it deems valid.  If the claim is rejected, the exchange provider must notify the claimant 
in writing.  This informs the exchange provider and the claimants of the steps that must be taken when a claim 
of underpayment if first made.  Subsection 2089(b)(2) provides that any claim not filed within 30 calendar days 
of the underpayment shall be deemed waived and the exchange provider shall not have further liability.  This is 
consistent with current practice, as Rule 1962 provides that if a claim for underpayment is not submitted to the 
racing association within 30 days of the date of the underpayment, it shall be deemed waived and the racing 
association shall have no further liability.  The set period of time is necessary to let account holders know when 
they must act, and it provides certainty for the exchange provider who will not be subject to random claims 
months or years after the event.  Subsection 2089(b)(3) states that persons whose claims are rejected by the 
exchange provider may, within 15 calendar days from the date of notice of rejection, request in writing that the 
Board determine the validity of the claim.  This provides account holders with an appeal to the Board if they 
believe their claims were unjustly rejected by the exchange provider.  The Board has determined it is necessary 
to have claims submitted in writing so there will be a record of the request. The subsection also states that if the 
request is not received within the 15 calendar days, the claim shall be considered waived.  This provides firm 
timelines for the Board and the account holder and it prevents the submission of miscellaneous claims well after 
the event.  Subsection 2089(b)(4) requires the Board to hold a hearing on each claim filed.  Notice shall be 
given to the exchange provider and the claimant, and the Board’s determination of the claim’s validity or its 
denial of the claim is final and binding on all parties.  This is consistent with current practice under Rule 1962.  
 
The Board proposes to add Rule 2089.5, Requirements to Establish an Exchange Wagering Account.  
Subsection 2089.5(a) provides that an exchange wagering account is necessary to place exchange wagers, and 
that such accounts may be established by residents of California and residents of another jurisdiction if it is not 
unlawful under federal law or the law of that jurisdiction to place an exchange wager.  This is consistent with 
Business and Professions Code section 19604.5(c).  The subsection also provides that an account may be 
established in person, by mail, telephone or other electronic media.  The account may not be assigned or 
transferred.  This is consistent with current practice, as under Rule 2074, Requirements to Establish an Advance 
Deposit Wagering Account with a California Entity, advance deposit wagering accounts may also be 
established in person, by mail or by other electronic media.  Subsection 2089.5(b)(1) through 2089.5(b)(5) set 
forth the information required to establish an exchange wagering account.  The information shall include: the 
applicant’s full legal name; the applicant’s principal residence address; telephone number; social security or tax 
identification number; and certification or proof of age.  These requirements are also consistent with current 
practice under Rule 2074.  The age requirement, in which an applicant must be at least 18 years of age, is also 
consistent with Business and Professions Code section 19604.5(c).  The Board has determined that Rule 2089.5 
is necessary to clearly inform applicants of the information they will need to supply to open an account.  
Subsection 2089.5(c) states that the provider shall employ electronic verification to validate the information 



  

provided at the time an account is established.  The verification shall be conducted by a Board-approved 
national, independent, individual reference company, or another independent technology approved by the 
Board.  This approval will occur at the time the exchange provider applies for a license to operate exchange 
wagering.  This is consistent with current advance deposit wagering practices, which under Rule 2074 require 
independent electronic verification.  In addition, Business and Professions Code section 19604.5(d) states that 
as part of the exchange wagering licensee’s application, the Board shall approve security policies and 
safeguards to ensure player protection and integrity, including but not limited to, location and age verification 
confirmation for persons establishing exchange wagering accounts.  Subsection 2089.5(d) states the exchange 
provider may refuse to establish an account or may cancel or suspend a previously established account, without 
notice if any information supplied is untrue or incomplete.  This is necessary to ensure the submission of 
complete applications, and allows the provider to act where false information is supplied.  This is also 
consistent with current practice under advance deposit wagering regulations, which allow the provider to refuse 
an account where the information provided is false or incomplete.  Subsection 2089.5(d)(1) provides that within 
five business days the exchange provider shall return to the account holder any funds held in an account that it 
cancels.  The Board has determined that it is necessary to let ex-account holders know how soon they may 
expect any funds remaining in cancelled accounts, and to provide direction to the exchange provider regarding 
the return of such funds.  This is consistent with current practice under Board Rule 2073(a), Operation of an 
Advance Deposit Wagering Account for all Entities.  Subsection 2089.5(e) provides that if the exchange 
provider or an affiliate is also licensed by the Board to conduct advance deposit wagering, the exchange 
provider or affiliate may verify the information on file for the existing advance deposit wagering accounts.  This 
provides convenience for persons who hold a current advance deposit wagering account by streamlining the 
process to also open an exchange wagering account.  Subsection 2089.5(f) states the exchange provider shall 
have the right to suspend or close any account at its discretion.  This is consistent with current practice under 
Rule 2073(a) which allows the advance deposit wagering entity to close or suspend accounts.  There are many 
reasons an exchange provider may wish to close or suspend an account, and the Board has determined the 
provider must be able to take such an action.  Subsection 2089.5(g) states the account holder shall provide the 
exchange provider with a means of personal identification to be used by the account holder to access his 
account.  This is the equivalent of a password, which is commonly used to identify users.  Business and 
Professions Code section 19604.5(d) requires the Board to approve exchange wagering provider security 
safeguards to ensure player protection, which shall include the use of identifying factors to ensure security of 
individual accounts.  This requirement is consistent with current advance deposit wagering Rule 2074(g), which 
requires a means of personal identification.  The subsections also states the account is for the use of the account 
holder only.  The account holder is responsible for the secrecy of the account number and means of personal 
identification, and must notify the exchange provider of any breach in security.  This is necessary to maintain 
the integrity of each exchange wagering account, and it is consistent with current advance deposit wagering 
requirements under Rule 2073(h).  Subsection 2089.5(h) states each account shall have a unique identifying 
account number.  The account holder shall be informed of the assigned number and provided a copy of the 
provider’s exchange wagering procedures, terms and conditions, and any other information that pertains to the 
operation of the account.  The Board has determined the account holder must be fully informed at the time the 
account is opened.  Subsection 2089.5(h) is consistent with current advance deposit wagering practice under 
Rule 2074(h), which requires the advance deposit wagering provider to inform applicants of such information at 
the time the account is opened.  Subsection 2089.5(i) requires the exchange provider to comply with Internal 
Revenue Service requirements for reporting and withholding proceeds from exchange winnings, and to provide 
account holders with a Form W2-G summarizing the required tax information.  Upon the written request of the 
account holder, the exchange provider shall supply a summarized tax account of the account holder’s wagering 
activities.  These requirements are consistent with current advance deposit wagering provisions under Rule 
2074(i).  The Board has determined it is necessary place the requirements in Rule 2089.5 so the account holder 
will understand that the exchange provider is the entity that will furnish such information.  Subsection 2089.5(j) 
requires the exchange provider to electronically record all wagering conversations, transactions or other 
wagering communications.  The records of the communications shall be kept by the entity for at least 180 days, 
unless otherwise directed by the Board.  Upon the request or order of the Executive Director, the exchange 
provider shall furnish the tapes and other records.  The Board has determined it is necessary to record all such 



  

wagering transactions, and to retain such records for a certain period of time.  The records may be used to assist 
in the conduct of investigations of wagering activities that may infringe on the integrity of horseracing.  
Conversely, the records may be used to protect the interests of account holders who may make claims to the 
Board against the exchange provider.  The provisions of subsection 2089.5(j) are consistent with current 
advance deposit wagering requirements under Rule 2074(f).  Subsection 2089.5(k) requires the exchange 
provider to forward an account activity statement to the account holder upon request.  The statement shall be for 
the immediate 30 days prior to the request, and unless the account holder sends a written notice disputing the 
statement within 14 calendar days of the date of the statement, it shall be deemed correct.  This subsection 
provides a timeframe within which an account holder must dispute a statement detailing account activities.  The 
provision is consistent with current advance deposit wagering requirements under Rule 2074(i).  Subsection 
2089.5(l) provides that no confidential information related to the placing of an exchange wager, or the operation 
of the exchange wagering system may be divulged by an employee or agent of the exchange provider without 
the consent of the account holder, except to the account holder as required under Article 27, the Board or 
federal statute.  The Board has determined that this provision is necessary to protect the confidentiality of the 
account holder.  The provision is consistent with current advance deposit wagering requirements under Rule 
2074(k).   
 
The Board proposes to add Rule 2089.6, Deposits to an Exchange Wagering Account. The regulation describes 
how exchange wagering account holders may make deposits to their accounts.  Subsection 2089.6(a)(1) through 
2089.6(a)(3) provide that deposits may be in the form of cash; checks or wire or electronic transfer payable and 
remitted to the exchange provider, as well as charges made to an account holder’s debit or credit card upon the 
account holder’s direct and personal instruction if the use of the card has been approved by the exchange 
provider.  These provisions allow for numerous ways to deposit funds to an exchange wagering account and are 
consistent with current advance deposit wagering practices under Rule 2076, Deposits to an Advance Deposit 
Wagering Account with all Entities.  Subsection 2089.6(a)(4) requires that the name and billing address for any 
credit card, debit card, bank account or other method of payment through which an account holder funds an 
account shall be the same as the account holder’s registered name and address.  This is necessary to help ensure 
that the deposits are made from accounts belonging to the exchange wagering account holder, and that they are 
from a legitimate source.  This provision is consistent with current practice under advance deposit wagering 
Rule 2076.  Subsection 2089.6(b) provides that funds in an account shall bear no interest to the account holder.  
This is consistent with current practice under advance deposit wagering Rule 2073(c).  The exchange provider 
is not a bank, and it is expected that exchange wagering account holders will not typically keep sums of money 
in an account.  Instead, as with advance deposit wagering, the account holders deposit money in an account, 
wager, and then withdraw the winnings.  Subsection 2089.6(c) states that the account holder may be liable for 
any charges imposed by the transmitting or receiving entity involved in a wire or electronic transfer, and that 
such charges may be deducted from the account holder’s account.  The Board has determined that the exchange 
wagering account holder shall be liable for such charges, as the account holder is able to choose how he or she 
will fund an account.  The exchange provider does not require funds to be deposited in a manner that will result 
in such charges.  In addition, this provision is consistent with current practice under advance deposit wagering 
Rule 2076(a)(4). 
 
The Board proposes to add Rule 2090, Posting Credits for Winnings from Exchange Wagers.  Subsection 
2090(a) provides that credit for winnings from matched wagers shall be posted to the account by the exchange 
provider after the race is declared official.  This is consistent with Business and Professions Code section 
19604.5(i)(1) which states the Board shall require the exchange provider to distribute all money in each pool at 
the conclusion of the race or races associated with the pool.  In addition, it is consistent with current practice 
under Board Rule 1955, Distribution of Pools, which states that after the results of the race have been declared 
official, the pari-mutuel pools are subject to distribution to holders of pari-mutuel tickets entitled to share in the 
respective pools.  Subsection 2090(b) provides that, notwithstanding Rule 1955, where the outcome of a 
matched wager can be determined with certainty by the exchange provider prior to the time that the race is 
declared official, the provider may settle the matched wager as soon as the outcome is determined with 
certainty.   This allows for the settlement of antepost markets, which will be allowed under Rule 2087.5.  In 



  

backing an antepost market, one wagers that a certain horse will run in the race, and that it will finish in the win, 
place or show position.  If the horse is declared prior to the running of the race, the exchange wagering account 
holder who laid the market wins the wager.  As soon as the horse is declared from the race the exchange 
provider knows with certainty that the account holder who laid the antepost market won, and the antepost 
market may be settled.   
 
The Board proposes to add Rule 2090.5, Debits to an Exchange Wagering Account.  The regulation describes 
how the exchange provider will make debits to an exchange wagering account.  Subsection 2090.5(a) provides 
that upon receipt of a properly placed exchange wager, the exchange provider will determine if there are 
sufficient funds in the account holder’s account to cover the maximum amount the account holder could be 
liable for based on the wager.  If there are sufficient funds, the wager will be accepted.  The exchange provider 
will debit the account holder’s account the total maximum amount of the liability based on all wagers on races 
that have not been declared official.  It is necessary for the exchange provider to determine if the exchange 
wagering account holds sufficient funds because Business and Professions Code section 19604.5(d) provides 
that an exchange provider may not accept a wager if the results of the wager would create a liability for the 
exchange wagering account holder that is in excess of the funds on deposit in the exchange wagering account.  
This is also consistent with current advance deposit wagering practice under Rule 2077(a)(2), Placing an 
Advance Deposit Wager with all Entities.  The Board has determined that it is necessary for the exchange 
provider to debit the account holder’s account the total maximum amount of the liability based on all wagers on 
races that have not been declared official so that funding for any subsequent wagers must come from other 
funds in the account; this prevents the creation of a liability in the account.  This is also consistent with current 
advance deposit wagering practice under Rule 2077.  Subsection 2090.5(b) states that exchange wagers shall be 
accepted only during exchange provider designated operating days and times.  At the time of application for 
license the exchange provider must inform the Board of its hours of operation.  Deviation from operation of the 
entity must be approved by the Board.  This is also consistent with current advance deposit wagering practice 
under Rule 2073(e).  Subsection 2090.5(c) provides that the exchange provider may at any time declare the 
system closed for receiving wagers on any race or closed for all exchange wagering.  This allows for unforeseen 
technical difficulties and the exchange provider’s business decisions.  Flexibility is granted the exchange 
provider should equipment fail, or the exchange provider determined it is not in its best interest to card a 
particular race or race program.  This is also consistent with current advance deposit wagering practice under 
Rule 2073(e).   
 
The Board proposes to add Rule 2090.6, Withdrawals by Account Holder.  The regulation describes how 
exchange wagering account holders may make withdrawals from their exchange wagering accounts.  Subsection 
2090.6(a) states the exchange provider shall complete withdrawals within five business days of the receipt of a 
request from the account holder.  The request may be made by mail, telephone or other electronic media and 
must be accompanied by a valid account number and a means of personal identification.  If the request is made 
by mail, it must include a signed completed withdrawal form.  This provides account holders with several 
methods of withdrawing funds from their accounts.  Requiring the exchange provider to complete the 
withdrawal within five business days gives the provider ample time to ensure there are sufficient funds in the 
account, and it provides the account holder with a timeline within which they may expect payment.  These 
provisions are consistent with current advance deposit wagering practice under Rule 2078, Withdrawals from an 
Advance Deposit Wagering Account with all Entities.  Subsections 2090.6(a)(1) through 2090.6(a)(2) provide 
direction if the exchange wagering account contains sufficient funds, or if the exchange wagering account does 
not contain sufficient funds.  Under subsection 2090.6(a)(1) if there are sufficient funds in the account the 
exchange provider shall send a check payable to the account holder in the amount requested.  Under subsection 
2090.6(a)(2), if there are not sufficient funds in the account, the exchange provider shall send a check payable 
to the account holder in the amount of the funds available to the address of record.  These provisions are 
consistent with current advance deposit wagering practice under Rule 2078.  Subsection 2090.6(a)(3) provides 
that the exchange provider may, at the direction of the account holder, use a wire or electronic funds transfer, 
including the automated clearing house system, in lieu of a check, to deliver funds withdrawn from an account 
to a monetary account controlled by the account holder.  This will allow the exchange provider to provide the 



  

convenience of depositing funds in an exchange wagering account directly into monetary accounts controlled by 
the account holder.  The provision is consistent with current advance deposit wagering practice under Rules 
2076 and 2078.  Subsection 2090.6(a)(3) states the account holder may be liable for any charges imposed by the 
transmitting or receiving entity involved in a wire or electronic transfer.  The charges may be deducted from the 
account holder’s account.  The Board has determined that the exchange wagering account holder shall be liable 
for such charges, as the account holder is able to choose how he or she receive withdrawn funds.  The exchange 
provider does not require funds to be withdrawn in a manner that will result in such charges.  In addition, this 
provision is consistent with current practice under advance deposit wagering Rule 2078.  Subsection 2090.6(b) 
provides that the exchange wagering account holder may withdraw funds in person with such identification as 
required by the exchange provider.  This is consistent with conventional pari-mutuel practice and with current 
advance deposit wagering practice under Rule 2078.   
 
The Board proposes to add Rule 2091, Closing an Inactive Exchange Wagering Account.  The regulation 
provides that the exchange wagering provider may close any exchange wagering account that has remained 
inactive for six months or longer.  The six-month period is permissive, so the exchange provider may keep 
inactive accounts open well beyond the time allotted under Rule 2091.  However, the rule provides clarity for 
the account holder and the exchange provider.  Account holders who do not actively participate in exchange 
wagering for long periods of time know their accounts may be closed after six months of inactivity, and the 
exchange provider has the ability to expunge inactive accounts according to its business model.  The six-month 
period is consistent with current advance deposit wagering practice under Rule 2073.  If the exchange provider 
closes an inactive account, the funds remaining in the account must be returned to the account holder at the 
address of record within five business days of closing the account.  This lets the account holder know when he 
or she may expect the funds, and it is consistent with current advance deposit wagering practice under Rule 
2073.   
 
The Board proposes to add Rule 2091.5, Suspending an Exchange Wagering Account.  The regulation allows 
the exchange provider to suspend an account under specified conditions.  Subsection 2091.5(a) provides that the 
exchange provider may suspend an exchange wagering account if it has reason to believe the account holder 
may have committed acts of fraud in connection with exchange wagering or other actions with threaten the 
integrity or fairness of any exchange wagering, or if otherwise ineligible to hold the account.  Integrity and 
fairness are vital to the continued health and success of the horseracing industry.  Exchange wagering providers 
are acutely aware of the necessity to maintain the integrity of the exchange, so they constantly monitor every 
aspect of exchange wagering.  The Board has determined that if the exchange wagering provider believes an 
account holder is acting in a manner that threatens the integrity or fairness of any exchange wagering, the 
provider must be able to act, so it is necessary to allow the provider to suspend accounts.  If an account holder is 
otherwise ineligible to hold an account, the exchange provider must be able to suspend the account to prevent 
unauthorized wagering by the account holder.  These provisions are consistent with Business and Professions 
Code section 19604.5(e)(1), which states the Board shall have full power to prescribe rules and regulations and 
conditions under which exchange wagering may be conducted in California, including the requirements for any 
person to participate in exchange wagering.  The ability of the exchange provider to suspend exchange 
wagering accounts is also consistent with current advance deposit wagering practice under Rule 2073, which 
allows the provider to suspend advance deposit wagering accounts.  Subsection 2091.5(b) requires the exchange 
provider to immediately notify the Board by electronic mail if it suspends an account due to fraud in connection 
with exchange wagering or other actions which threaten the integrity of any exchange wagering.  Immediate 
notification is necessary so the Board can determine if it needs to be involved in an investigation, and so the 
Board can take action against licensees, if necessary.  Notification by electronic mail will leave a record of the 
time and date of the notification.  Electronic mail also provides documentation that can be used by the Board in 
an investigation.  The exchange provider must submit to the Board a written account of the suspension.  
Subsections 2091.5(b)(1) through 2091.5.(b)(4) state the minimum required information to be included in the 
written report.  This is necessary so that the reports will be uniform and will provide information the Board 
considers essential.   
 



  

The Board proposes to add Rule 2091.6, Powers of the Board to Review and Audit Records.  The regulation 
provides that the Board shall have access for review and audit, to all records and financial information of an 
exchange provider.  The information shall be made available upon request from the Board to the extent 
disclosure is not prohibited by law.  Board access to and use of information concerning wagering transactions 
and an account holder is considered proprietary to the exchange provider and shall not be disclosed, except as 
required by law.  This is consistent with Business and Professions Code section 19604.5(e)(4), which provides 
that the Board shall have full power to prescribe rules, regulations, and conditions under which all exchange 
wagering licenses are issued or renewed in California including requiring an annual audit of the exchange 
wagering.  Requiring such audits is consistent with current Board practice.  The Board routinely requires audits 
of racing associations, advance deposit wagering organizations, and horsemen’s organizations, as well as other 
horseracing related entities under its jurisdictions.  Such audits are necessary to ensure the viability of such 
entities and to protect the interests of licensees and the public at large.  While the Board may require regular 
audits of horseracing entities, it also recognizes the necessity of maintaining the confidentiality of certain 
proprietary information.  Under Rule 2091.6, information regarding wagering transactions and account holders 
is considered proprietary.  This is consistent with current Board practice. 
 
The Board proposes to add Rule 2092, Exchange Wagers Placed After the Start of a Race.  Subsection 2092(a) 
states that an exchange provider may accept wagers placed on a market after the start of a live race but before 
the results are declared official, subject to the approval of the Board and as reflected in the provider’s operating 
plan.  This is consistent with Business and Professions Code section 19604.5(k).  Under Business and 
Professions Code section 19604.5(k) the exchange provider must also have the approval of the horsemen’s 
organization responsible for negotiating purse agreements and the racing association or racing fair conducting 
the races.  Such approvals may be obtained while negotiating the agreements required prior to licensing as 
required under Business and Professions Code sections 19604.5(b)(2) to 19604.5(b)(7), inclusive.  Subsection 
2092(b) states no exchange wagers shall be placed on a market after the conclusion of a live race.  Subsection 
2092(c) states exchange wagering on previously run races is prohibited.  This is consistent with current industry 
practice.  In addition, Business and Professions Code section 19604.5(e)(3)(B) requires the Board to adopt 
regulations with the provisions contained in subsections 2092(b) and 2092(c). 
 
The Board proposes to adopt Rule 2092.5, Prohibitions on Wagers to Lay a Horse to Lose.  Exchange wagering 
allows account holders to place wagers to lay an entrant in a horse race.  This translates to wagering against the 
horse; or that it will lose.  Business and Professions Code section 19604.5(3)(A) requires the Board to adopt a 
regulation that prohibits an owner, authorized agent, trainer, jockey, jockey’s agent, driver, or stable employee 
from placing an exchange wager to lay any entrant in a horse race that is owned in whole or part by that owner 
or the owner represented by that authorized agent, trained by that trainer or stable employee, ridden by that 
jockey or the jockey represented by that jockey’s agent or driven by that driver.  The Board has determined that 
it is necessary to promulgate a regulation that prohibits additional parties from placing a wager on a horse to 
lose.  This will clarify who may not place such a wager on a horse entered to race, and to ensure the integrity of 
horseracing.  Subsection 2092.5(a) states that the person who owns a horse in whole or in part may not make a 
wager that lays the horse.  This is consistent with current Board practice.  Rule 1970, Wagering on Competing 
Horse, prohibits owners that have a horse entered to race from wagering on any horse competing in the same 
race.  Subsections 2092.5(a)(1) through 2092.5(a)(6) list other persons who are associated with the horse 
entered to race and who may not place a wager to lay the  horse.  These prohibitions are consistent with current 
practice under Board Rules 1692, Requirements for Horse, Trainer and Jockey; Rule 1970; and Rule 1971, 
Wagering by Jockey or Driver.  Subsection 2092.5(b) states none of the persons listed in subsections 2092.5(a) 
through 2092.5(a)(6) shall instruct another person to lay a horse to lose on their behalf, or receive any part of 
any proceeds of such a lay.  The Board has determined the provision is necessary to prevent persons associated 
with the race from damaging the integrity of the wagering exchange, and horseracing.  Subsection 2092.5(c) 
provides that no exchange wagering account shall be used to lay a horse to lose, except by the account holder.  
All such wagers are presumed to be by and for the benefit of the account holder.  The Board has determined this 
provision is necessary to prevent persons from using others’ exchange wagering accounts to place wagers that 



  

would otherwise be prohibited.  The restriction is consistent with current advance deposit wagering practice 
under Rule 2073(h).   
 
The Board proposes to add Rule 2092.6, Suspension of Occupational License.  Subsection 2092.6(a) states the 
Board of Stewards may suspend the license of any person if it determines there is probable cause to believe 
such persons may have committed acts of fraud in connection with exchange wagering or any other action or 
inaction which threatens the integrity or fairness of exchange wagering.  Under the proposed Rule 2086.8, 
Monitoring Systems and Notification, the exchange entity must immediately notify the Board of any unusual 
wagering patterns or when certain predetermined events occur.  If the exchange wagering entity suspects there 
is fraud, or any issues that raise questions about the integrity of a market, it may suspend markets under the 
proposed Rule 2087, Suspending Markets.  The entity can take similar actions under the proposed Rule 2087.6, 
Cancellation of Matched Wagers, and the proposed Rule 2091.5, Suspending an Exchange Wagering Account.  
In each case, the exchange provider must provide notice to the Board of its actions and the reasons for such 
actions.  This keeps the Board informed and if necessary it allows the Board to initiate an investigation into the 
exchange wagering activities of any licensees who may be involved.  The Board has determined it is necessary 
to add Rule 2092.6 so that it may take action against the license of any licensee when it determines there is 
probable cause to believe that such person may have committed acts of fraud in connection with exchange 
wagering or any action which threatens the integrity of fairness of any exchange wagering.  Probable cause 
refers to facts or evidence that could make a reasonable person believe that a crime or wrong doing has been 
committed.   This requires that the Board meet a specific standard before it can take action.  While allowing the 
Board to suspend a license, Rule 2092.6 also provides the licensee with certain safeguards.  The Board may not 
suspend a license merely because it or the exchange provider suspects the licensee is involved in fraudulent 
exchange wagering activities; rather, the Board must have a level of reasonable belief, based on facts that can be 
articulated and that would lead a reasonable person to believe the charge is true.  Suspension of a license by the 
Board of Stewards is consistent with current practice.  Under Board Rule 1527, General Authority of Stewards, 
the stewards have general authority and supervision over all licensees and others attendant on horses, and also 
over the inclosures of any recognized meeting.  Board Rule 1528, Jurisdiction of Stewards to Suspend or Fine, 
states the stewards may suspend the license of anyone whom they have the authority to supervise.  Subsection 
2092.6(b) provides that the licensee may make an appeal to the Board by complying with the provisions of Rule 
1761, Appeal from Decision of Stewards.  This provides another layer of protection for the licensee, and is 
consistent with current practice under Rule 1761, which sets forth the licensee’s administrative appeal rights. 
 
The Board proposes to add Rule 2093, Certain Practices Related to Exchange Wagering.  Subsection 2093(a) 
states the exchange provider shall provide an account holder with information on the race, including the track 
where the race will take place and the names of the participating horses before the account holder may place an 
exchange wager.  This is consistent with the requirements of Business and Professions Code section 
19604.5(e)(3), which states the Board shall adopt the provision as a regulation.  Subsection 2093(b) states the 
exchange provider shall require the account holder to select the specific race and horse when making a wager, 
and that the exchange provider may not offer automatic quick-pick or similar features to aid in the placing of an 
exchange wager.  This is consistent with the requirements of Business and Professions Code section 
19604.5(e)(3), which states the Board shall adopt the provision as a regulation.  Subsection 2093(c) states the 
exchange provider shall not display the results of an exchange wager through the use of video or mechanical 
reels or other slot machine or casino game themes, including dice games themes or other games, as specified.  
The subsection is consistent with the requirements of Business and Professions Code section 19604.5(e)(3), 
which states the Board shall adopt the provision as a regulation. 
 
BENEFITS ANTICIPATED FROM THE REGULATORY ACTION. 
 
The proposed addition of Article 27, exchange wagering, will implement the provisions of Business and 
Professions Code section 19604.5, which authorizes exchange wagering in California.  The betting exchange is 
a business model for transacting wagers through an Internet Web site or by telephone.  As in traditional pari-
mutuel wagering, exchange wagering account holders wager against each other and not the wagering system 



  

operator.  However, exchange wagering account holders propose their own prices or odds for each wager, 
which other account holders may accept or choose from other proposals. Once wagers have been matched on 
the exchange, the price or odds for those wagers are set.  This form of pari-mutuel wagering is expected to have 
the benefit of attracting a new and younger demographic to California’s horse racing industry.  New horse 
racing fans that use exchange wagering may create a positive economic benefit for California racing 
associations in the form of increased commissions, and for California’s horsemen in the form of increased 
purses.  Improvements in the economic viability of California’s horse racing industry will encourage owners 
and trainers to keep race horses in California, which will benefit the entire industry.  A healthy horseracing 
industry benefits the communities in which California racetracks are located, and promotes agriculture and 
breeding of horses in this State.  The proposed addition of Article 27 consists of 25 proposed regulations that 
will govern the conduct of exchange wagering in California.  The regulations inform potential exchange 
wagering providers about the application process, and the Board’s requirements for the administration of 
exchange wagering in California.  This promotes openness and transparency for the exchange provider and 
exchange wagering account holders.  The proposed regulations will also promote fairness in that the 
requirements to operate an exchange and to possess an exchange wagering account will be uniform.  
  
TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS OR DOCUMENTS. 
 
In proposing the addition of Article 27, the Board relied on the results of its economic impact analysis prepared 
pursuant to Government Code section 11346.3(b).  The Board did not rely on any other technical, theoretical, 
and/or empirical study, reports or documents in proposing the addition of Article 27.   
 
ALTERNATIVE TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ANY 
ADVERSE IMPACT ON AFFECTED PRIVATE PERSONS OR BUSINESSES. 
 
The Board has determined that there were no alternatives considered which would be more effective in carrying 
out the purposes of the proposed regulations or would be more effective and less burdensome to affected private 
persons or businesses than the proposed regulations. 
 
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION. 
 
Business and Professions Code section 19604.5(e)(2) provides that prior to the Board promulgating rules, 
regulations, and conditions under which exchange wagering may be conducted in California, the Board shall 
consider studies or comments submitted by interested parties on the impact of exchange wagering on pari-
mutuel wagering.  On August 2, 2011, the Board published a notice of intent to promulgate exchange wagering 
rules.  The notice solicited written comments and studies concerning the impact of exchange wagering, and 
advised that all written materials would be used to develop rules and regulations that are in the best interest of 
the public and the California horse racing industry.  The public notice period closed on September 26, 2011.  
During the notice period comments/proposed regulations were received from Global Betting Exchange (GBE), 
an Ireland-based entity with exchange wagering interests.  The GBE comment proposed amending the Board’s 
advance deposit regulations that comprise Article 26, Advance Deposit Wagering, to incorporate requirements 
for exchange wagering.  The Board did not adopt the GBE proposal.  Although advance deposit wagering and 
exchange wagering can be conducted via the Internet and telephone, there are fundamental differences in the 
business models.  The Board believed the GBE proposal would confuse patrons and potential exchange 
wagering providers, so it determined it would add Article 27, Exchange Wagering, rather than accept the GBE 
proposal.  No subsequent alternative recommendations were made prior to the notice.  The Board invites any 
interested party to submit comments which offer any alternative proposal.   
 
California Horse Racing Board 
May 11, 2012 
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TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 
RULE 2086. DEFINITIONS 

 
2086. Definitions 
 

As used in this article: 

(a) “Back” means to wager on a selected outcome occurring in a given market. 

(b) “Confidential information” means the following:  

(1) the amount of money credited to, debited from, or present in any particular account holder's 

exchange wagering account;  

(2) the amount of money wagered by a particular account holder on any races or series of races;  

(3) the exchange wagering account number and personal identification number of an account holder;  

(4) the identities of particular entries on which the account holder is wagering or has wagered; and  

(5) unless otherwise authorized by the account holder, the name, address, and all other information 

in possession of the exchange provider that would identify the account holder to anyone other than the 

Board or the exchange provider. 

 (c) “Credits” means all positive inflow of money to an exchange wagering account.   

(d) “Debits” means all negative outflow of money from an exchange wagering account related to a 

wager placed from such account. 

(e) “Declared Entry” means a horse withdrawn from a race in which its entry has been accepted. 

(f) “Deposit” means a credit of money to an exchange wagering account from an account holder.   

 (g) “Exchange” means a system operated by an exchange provider in which the provider maintains one 

or more markets in which account holders may back or lay a selected outcome.   

 (h) “Exchange wagering” means a form of pari-mutuel wagering in which two or more persons place 

identically opposing wagers in a given market, as provided under Business and Professions Code section 

19604.5. 



  

(i) “Exchange wagering account,” “account” means the account established with an exchange provider 

by a natural person participating in exchange wagering.  An account may only be established or maintained 

with an exchange provider by a natural person. 

 (j) “Exchange wagering license applicant,” “applicant” means any entity including, but not limited 

to, corporations, partnerships, limited liability companies, limited partnerships, or individuals that file an 

application with the Board to conduct exchange wagering. 

(k) “Exchange wagering license application” means the application form CHRB 229 (New 4/12), 

Application for License to Operate Exchange Wagering. 

(l) “Exchange wagering licensee,” “exchange provider” means a person located within or outside of 

California that is authorized to offer exchange wagering to residents of California pursuant to Business and 

Professions Code section 19604.5 and this article.  

(m) “Identically opposing wagers” means wagers in which one or more persons offer to lay a selected 

outcome at the same price at which one or more persons offer to back that same outcome, with the amount 

subject to the lay being proportionately commensurate to the amount subject to the back.   

(n) “Lay” means to wager on a selected outcome not occurring in a given market. 

(o) “Market” means, in relation to a given horse race or a given set of horse races, a particular outcome 

that is subject to exchange wagering as determined by an exchange provider.   

(p) “Matched wager” means the wager that is formed when two or more persons are confirmed by the 

exchange provider as having placed identically opposing wagers in a given market on the exchange. 

(q) “Means of personal identification” means the unique number, code, or other secure technology 

designated by an exchange wagering account holder to assure that only that account holder has access to his 

account. 

(r) “Natural person” means a living, breathing human being, as opposed to a legal entity. 

(s) “Net winnings” means the aggregate amounts payable to a person as a result of that person’s winning 

matched wagers in a pool less the aggregate amount paid by that person as a result of that person’s losing 

matched wagers in that pool.   



  

(t) “Operating plan” means the plan submitted to the Board by an exchange provider detailing the 

proposed method of operation of the exchange.   

(u) “Other electronic media” means any electronic communication device or combination of devices 

including, but not limited to, personal computers, the Internet, private networks, interactive television and 

wireless communication technologies, or other technologies approved by the Board. 

(v) “Person” means any individual, partnership, corporation, limited liability company, or other 

association or organization. 

(w) “Pool” means the total of all matched wagers in a given market. 

(x) “Price” means the odds for a given exchange wager.   

(y) “Unmatched wager” means a wager or portion of a wager placed in a given market within an 

exchange that does not become part of a matched wager because there are not one or more available exchange 

wagers in that market with which to form one or more identically opposing wagers. 

(z) “Withdrawal” means a payment from an exchange wagering account by the exchange provider to 

the account holder.   

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 
 

Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 
 
 
 

 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2086.1.  AUTHORIZATION FOR EXCHANGE WAGERING 
 
2086.1. Authorization for Exchange Wagering.   

 

(a) Exchange Wagering may be conducted upon the approval of the Board as provided for in this 

article and under the provisions of Business and Professions Code sections 19604.5(b)(2) to (7), inclusive.   



  

(b) Despite subsection (a) of this regulation, a licensee may conduct exchange wagering on any 

horse race conducted outside of California where the licensee does not offer exchange wagering to 

residents of California on that race. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2086.5. APPLICATION FOR LICENSE TO OPERATE EXCHANGE WAGERING 
2086.5. Application for License to Operate Exchange Wagering. 

(a) Prior to any exchange wagers being accepted, the applicant for license to operate exchange wagering 

must obtain a license from the Board.  

(b) An applicant must complete CHRB form 229 (New 02/12) Application for License to Operate 

Exchange Wagering, hereby incorporated by reference, which shall be available at the Board’s headquarters 



  

office.  The application must be filed not later than 90 days in advance of the scheduled start of operation.  A 

certified check in the amount of $1,400,000 payable to the California Horse Racing Board, or an amount to be 

determined by the Board to fulfill Business and Professions Code section 19604.5(e)(6), a detailed operating 

plan as described under Rule 2086.6, Operating Plan Required, and proof of the applicant’s compliance with 

labor provisions of Business and Professions Code section 19604.5(f), must accompany the application.  

(c) The term of the exchange wagering License shall be not more than 2 years from the date the 

exchange wagering license is issued, unless otherwise determined by the Board.  

(d) The Board shall notify the applicant in writing within 30 calendar days from the receipt date if the 

application is deficient.  No later than 90 calendar days following the receipt of the application, the Board shall 

make a final determination on the application.  The Board may approve the application if, after reasonable 

investigation and inspection, as it deems appropriate, it determines that the applicant has demonstrated that 

exchange wagers placed through the exchange will be accurately processed and that there will be sufficient 

safeguards to protect the public and to maintain the integrity of the horse racing industry in this state.  If the 

Board denies an application, the applicant has 30 calendar days, from the receipt of the Board’s denial 

notification, to request a reconsideration of the Board’s decision.  The request must be in writing and sent to the 

Board’s headquarters office.  The Board shall respond in writing to the reconsideration request within 30 

working days from the receipt date of the request.  If reconsideration is denied, the applicant may file for 

judicial review in accordance with Government Code section 11523. 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code. 
  Section 11523, Government Code. 
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TITLE 4. CALIFORNIA CODE OF REGULATIONS 
ARTICLE 27. EXCHANGE WAGERING 

PROPOSED ADDITION OF 
RULE 2086.6. OPERATING PLAN REQUIRED 

 
2086.6. Operating Plan Required. 
 

As part of the exchange wagering license application, and any renewal application, the applicant shall 

submit a detailed operating plan in a format and containing such information as required by the Board.  At a 

minimum, the operating plan shall address the following:  

(a) A detailed report of the daily operation of the exchange. 

(b) Management of customer accounts including deposits, withdrawals, debits and credits.  This shall 

include:  

(1) A policy to prevent commingling of funds; and 

(2) Evidence of an established account with an Federal Deposit Insurance Corporation (FDIC) insured 

bank in which all funds of the account holders will be deposited.  This shall include evidence that account 

holder’s funds are segregated and held in a separate FDIC insured bank account of the exchange provider. 

(c) Technology and hardware and software systems information, which shall include a data security 

policy, as well as a policy for the notification of the Board and account holders of any unauthorized access that 

may compromise account holders’ personal information. 

(d) Financial information that demonstrates the financial resources to operate an exchange and a detailed 

budget that shows anticipated revenue, expenditures and cash flows by month projected for the term of the 

license.  

(e) Document retention policies including those related to account holder personal information and 

wagering information.   

(f) A customer complaint and conflict resolution process. 

(g) Programs for responsible wagering.  

(h) The requirements for exchange wagering accounts established and operated for persons whose 

principal residence is outside of the state. 



  

(i) The operating plan submitted pursuant to this regulation, and any subsequent updates or changes to 

such operating plan, shall be exempt from disclosure pursuant to Government Code section 6254(k) and non-

disclosable to the public. 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5(e)(4), 
  Business and Professions Code. 
  Section 6254(k), 
  Government Code.  
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2086.7. EXCHANGE WAGERING DATA 
 

2086.7. Exchange Wagering Data.  
 

(a) For the purposes of pari-mutual accounting and settlement of exchange revenues according to 

contract, as well as reporting and analysis of data related to exchange wagering, the exchange provider shall 

furnish the nonprofit horse racing data base as designated by the Board with the following data interface in a 

format agreed upon by the exchange provider and the nonprofit horse racing data base: 



  

(1) A daily reconciliation of the amounts settled by the exchange provider and its account holders, 

including but not limited to: 

(A) Race date, event, race number, wagering interests, breed type; 

(B) Post time of race, start time of race, finish time of race; 

(C) Winning, losing and net wagers;  

(D) Wagers by type before race; by winning, losing, and net wagers, odds, amounts, backer, layer; 

(E) Wagers by type during race; by winning, losing and net wagers, odds, amounts, backer, layer; 

(F) Cancellations of wagers made by customers on betting interest, or interests during one event; 

(G) Zip code of each account holder; 

(H) Percentage or flat fee paid to source of event; 

(I) Percentage or flat fee rebated to each account holder. 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 

 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2086.8. MONITORING SYSTEMS AND NOTIFICATION  
 

2086.8. Monitoring Systems and Notification. 
 

(a) Pursuant to an agreement between the exchange provider and the Board, or its designee, the 

exchange provider shall: 



  

(1) Furnish the Board and its designee full access to the provider’s real-time monitoring system that 

displays all wagers made over a set amount approved by the Board in the operating plan, including online 

documentation and training; 

(2) Provide immediate notification by email to the Board and its designee of any unusual wagering 

patterns;  

(3) Provide immediate notification by email to the Board and its designee of when certain predetermined 

and agreed upon events occur as set out in the operating plan occur; 

(4) Establish and distribute criteria for anti money laundering procedures which include risk based 

systems for customer due diligence.  

(5) Establish and distribute criteria for monitoring telephone records of account holders. 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  

 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2086.9. FINANCIAL AND SECURITY INTEGRITY AUDITS REQUIRED  
 

Rule 2086.9. Financial and Security Integrity Audits Required. 
 

(a) Ninety days after the end of each calendar year the exchange provider shall submit to the Board an 

annual financial statement for its California operations. 



  

(b) On a calendar year basis the provider shall undergo the Statement on Standards for Attestation 

Engagements 16 (SSAE 16) audits: 

(1) Service Organization Controls I (SOC I) and; 

(2) Service Organization Controls II (SOCII) reports. 

The SOC I and SOC II reports shall be submitted to the Board ninety days after the end of the calendar year. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 

 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2087. SUSPENDING MARKETS 
 

2087. Suspending Markets. 
 

(a) An exchange provider may suspend a market at any time, including after the race is declared official 

but before winning wagers are credited, if the provider has reason to suspect that fraud or any other action or 

inaction by any person connected with the race raises questions about the integrity and fairness of the market. 

(b) The provider shall immediately notify the Board by means of electronic mail any time a market is so 

suspended. Upon settlement of the market the provider shall submit to the Board a written account of the 

suspension that at a minimum provides the following information: 

(1) The market suspended; 

(2) The date and time of the suspension; 

(3) The reason for suspending the market; 

 (4) The results of the investigation; 



  

(5) How the market was settled. 

(c) Upon the completion of an investigation, the exchange provider shall settle the market as 

appropriate. 

(d) An account holder who believes a payout was inappropriately disrupted due to the suspension of a 

market may submit a claim to the exchange provider in accordance with Rule 2089 of this article. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

Reference: Sections 19593 and 19604.5(k), 
  Business and Professions Code.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF  

RULE 2087.5. ANTEPOST MARKET 
 

2087.5. Antepost Market. 
 

(a) Antepost market wagers are authorized and are wagers where one single wager is made on an 

outcome that includes both:  



  

(1) that the selected horse will run the race; and  

(2) that the selected horse will finish the race in the selected position of win, place, or show. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2087.6. CANCELLATION OF MATCHED WAGERS 
 

2087.6. Cancellation of Matched Wagers. 
 

(a) An exchange provider may cancel or void a matched wager if required by law or where, in its 

sole discretion, it determines:  

(1) there is a technological failure and the market must be voided; or  

(2) there is good cause to suspect that a person placing a wager through the exchange has breached any 

term of the person’s agreement with the exchange provider;   

(3) it is in the interest of maintaining integrity and fairness in a particular market; or  

(4) human error by the exchange wagering provider in recording an exchange wager. 

(b) If a matched wager is canceled or voided due to situations described in subparagraphs (a)(2) and 

(a)(3) of this regulation, the exchange provider shall notify the Board in writing of its actions and the 

circumstances that resulted in such action.    

(c) An account holder who believes a payout was inappropriately disrupted due to the cancellation of a 

matched wager may submit a claim to the exchange provider in accordance with Rule 2089 of this article. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5(k), 
  Business and Professions Code.  



  

 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2088. DECLARED ENTRIES 
 
 

2088. Declared Entries. 

Except for in an antepost market, matched wagers on declared entries shall be voided by the 

exchange provider.  

Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 

Reference: Sections 19593 and 19604.5(k), 
  Business and Professions Code.  
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2088.6. CANCELLATION OF UNMATCHED WAGERS  
 
 

2088.6. Cancellation of Unmatched Wagers. 
 
 An unmatched wager may be cancelled by the exchange provider at any time before it is matched by the 

provider to form one or more identically opposing wagers.   



  

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5(j), 
  Business and Professions Code.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2089. ERRORS IN PAYMENTS OF EXCHANGE WAGERS  
 

2089. Errors in Payments of Exchange Wagers. 
 

If an error occurs in the payment of amounts for exchange wagers, the following shall apply:  

(a) In the event the error results in an over-payment to the individuals wagering, the exchange provider 

shall be responsible for such payment. 

(b) In the event the error results in an under-payment:  



  

(1) An account holder must submit a claim for the underpayment within 30 calendar days inclusive of 

the date on which the alleged underpayment occurred.  The exchange provider shall investigate such claims and 

shall pay each claim, or a part thereof, which it determines to be valid, and shall notify the claimant in writing if 

his claim is rejected as invalid.   

(2) Any claim not filed with the exchange provider within 30 calendar days inclusive of the date on 

which the alleged under-payment occurred shall be deemed waived and the exchange provider shall have no 

further liability therefore. 

(3) Any person whose claim is rejected by the exchange provider may, within 15 calendar days from the 

date he received the notice of rejection, request in writing that the Board determine the validity of the claim.  

Failure to file such request with the Board within the said time shall constitute a waiver of the claim.   

(4) A hearing shall be held on each such rejected claim timely filed with the Board.  The Board shall 

give notice of such hearing to the claimant and the exchange provider.  The Board may determine a claim to be 

valid, in whole or in part, and thereafter order the exchange provider to pay to the claimant the amount of the 

claim determined to be valid, or may deny the claim I whole or in part.  Any such determination shall be final 

and binding on all parties. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2089.5. REQUIREMENTS TO ESTABLISH AN EXCHANGE WAGERING ACCOUNT 
 
2089.5. Requirements to Establish an Exchange Wagering Account. 

(a) An exchange wagering account is necessary to place exchange wagers.  Exchange wagering accounts 

may be established by residents of California.  Residents of another jurisdiction may establish exchange 



  

wagering accounts provided it is not unlawful under United States federal law or the law of that jurisdiction to 

place an exchange wager.  An account may be established in person, by mail, telephone, or other electronic 

media including but not limited to the Internet.  An account shall not be assignable or otherwise transferable. 

(b) The information required to establish an account shall include: 

(1) The prospective account holder’s full legal name. 

(2) The principal residence address of the prospective account holder.  Such address shall be deemed the 

address of record for mailing checks, withdrawals, statements, if any, of the account, notices, or other 

correspondence or materials.  It is the responsibility of the account holder to notify the exchange provider of 

any address change. 

(3) Telephone number. 

(4) Social Security Number or Individual Tax Identification Number. 

(5) Certification or other proof that the applicant is at least 18 years of age. 

(c) An exchange provider shall employ electronic verification with respect to each prospective account 

holder's name, principal residence address, date of birth and social security number at the time of the account 

establishment by a Board-approved national, independent, individual reference company or another independent 

technology approved by the Board which meets or exceeds the reliability, security, accuracy, privacy and 

timeliness provided by individual reference service companies. 

(d) An exchange provider may refuse to establish an account, or may cancel or suspend a previously 

established account, without notice, if it is found that any information supplied by the prospective account 

holder is untrue or incomplete. 

 (1) If the exchange provider cancels a previously established account, within five business days it shall 

return to the account holder at the address of record any funds held in the account. 

(e) If an exchange provider or an affiliate of such provider is also licensed by the Board to conduct 

advance deposit wagering, the exchange provider may offer holders of existing advance deposit wagering 

accounts held with such exchange provider or such affiliate a convenient method of establishing an exchange 

wagering account by verifying information on file for the existing advance deposit wagering account. 



  

(f) The exchange provider shall have the right to suspend or close any account at its discretion. 

(g) The account applicant shall supply the exchange provider with a means of personal identification to 

be used by the account holder to access his account.  Exchange wagering accounts are for the use only of the 

account holder and the account holder is responsible to maintain the secrecy of the account number and means 

of personal identification.  The account holder must immediately notify the exchange provider of any breach of 

security for the account. 

(h) Each account shall have a unique identifying account number.  The exchange provider shall inform 

the account holder of the assigned account number and provide a copy of the exchange provider’s exchange 

wagering procedures, terms, and conditions, as well as any information that pertains to the operation of the 

account. 

(i) Each exchange provider shall, at all times, comply with Internal Revenue Service (IRS) requirements 

for reporting and withholding proceeds from exchange wagers by account holders and shall, following the credit 

to an account for a winning exchange wager, send to any account holder who is subject to IRS reporting or 

withholding a Form W2-G summarizing the information for tax purposes.  Upon written request by an account 

holder, the exchange provider shall provide the account holder with summarized tax information on exchange 

wagering activities. 

(j) All wagering conversations, transactions or other wagering communications through the exchange 

wagering system, verbal or electronic, shall be recorded by means of electronic media, and the tapes or other 

records of such communications shall be kept by the entity for at least 180 days, unless otherwise directed by 

the Board. These tapes and other records shall be made available to the Board upon request or order by the 

Executive Director. 

(k) Upon request of the account holder the exchange provider shall provide a statement detailing account 

activity for the immediate 30 days prior to the request.  Unless the exchange provider receives written notice 

disputing the statement within 14 calendar days of the date a statement is forwarded, it shall be deemed to be 

correct. 



  

(l) No employee or agent of the exchange provider shall divulge any confidential information related to 

the placing of any exchange wager or any confidential information related to the operation of the exchange 

wagering system without the consent of the account holder, except to the account holder as required by this 

article, the Board, and as otherwise required by state or federal law. 

 

Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 

Reference: Sections 19593 and 19604.5, 

  Business and Professions Code.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2089.6. DEPOSITS TO AN EXCHANGE WAGERING ACCOUNT 
 

2089.6. Deposits to an Exchange Wagering Account. 
 
Deposits to an exchange wagering account shall be made, in person, by mail, by telephone, or by 

other electronic media, as follows:  

(a) The account holder's deposits to the account shall be submitted by the account holder to the 

exchange provider and shall be in the form of one of the following: 



  

(1) cash given to the exchange provider;  

(2) check, money order, negotiable order of withdrawal, or wire or electronic transfer, payable and 

remitted to the exchange provider; or  

(3) charges made to an account holder's debit or credit card upon the account holder's direct and personal 

instruction, which instruction may be given by telephone communication or other electronic media to the 

exchange provider or its agent by the account holder if the use of the card has been approved by the exchange 

provider. 

(4) the name and billing address for any credit card, debit card, bank account, or other method of 

payment through which an account holder funds or transfers from an account shall be the same as the account 

holder’s registered name and address. 

(b) Funds in an account shall bear no interest to the account holder.  

(c) The account holder may be liable for any charges imposed by the transmitting or receiving entity 

involved in a wire or electronic transfer, and such charges may be deducted from the account holder’s account. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2090. POSTING CREDITS FOR WINNINGS FROM EXCHANGE WAGERS 
 
 
2090. Posting Credits for Winnings from Exchange Wagers. 

 
(a) Credit for winnings from matched wagers placed with funds in an account shall be posted to the 

account by the exchange provider after the race is declared official.   



  

(b) Notwithstanding Rule 1955 of this division, where the outcome of a matched wager can be 

determined with certainty by the exchange provider prior to the time that the race is declared official, the 

exchange provider may settle such matched wager as soon as that outcome is determined with certainty. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2090.5. DEBITS TO AN EXCHANGE WAGERING ACCOUNT 
 
2090.5. Debits to an Exchange Wagering Account. 
 

Debits to an exchange wagering account shall be made as follows:  

(a) Upon receipt by the exchange provider of an exchange wager properly placed, the provider shall 

determine whether there are sufficient funds in the account holder's wagering account to cover the maximum 

amount the account holder could be liable for based on the wager.  If so, the wager shall be accepted.  The 



  

exchange provider will debit the account holder’s account the total maximum amount which the account holder 

could be liable for based on all exchange wagers placed by the account holder on races which have not yet been 

declared official. 

(b) Wagers shall be accepted only during days and times designated as operating by the exchange 

provider. 

(c) The exchange provider may at any time declare the system closed for receiving any wagers on any 

race or closed for all exchange wagering. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
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RULE 2090.6. WITHDRAWALS BY ACCOUNT HOLDER 
 
2090.6. Withdrawals by Account Holder.  
 



  

(a) Withdrawals shall be completed within five business days after the exchange provider receives a 

request from an account holder by mail, by telephone, or other electronic media, accompanied by the valid 

account number and a means of personal identification or, if by mail, a signed completed withdrawal form.  In 

the case of any withdrawal requested by mail, by telephone, or by other electronic media:  

(1) If sufficient funds are available in the account, the exchange provider shall send a check payable to 

the account holder in the amount of the requested withdrawal to the address of record.  

(2) If sufficient funds are not available in the account, the exchange provider shall, within five business 

days of receipt, provide notification to the account holder of insufficient funds and send a check payable to the 

account holder in the amount of the funds available to the address of record. 

(3) A wire or electronic funds transfer, including but not limited through the automated clearing house 

system, may be used in lieu of a check, at the discretion of the account holder and the exchange provider, to 

deliver funds withdrawn from an exchange wagering account to a monetary account controlled by the account 

holder.  The account holder may be liable for any charges imposed by the transmitting or receiving entity 

involved in a wire or electronic transfer, and such charges may be deducted from the account holder’s account. 

(b) Exchange wagering account holders may make withdrawals in person with such identification as 

required by the exchange provider, the valid account number, and a means of personal identification. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
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2091. Closing an Inactive Exchange Wagering Account. 
 

The exchange provider may close any exchange wagering account that has remained inactive for six 

months or longer.  When an account is closed the exchange provider shall return any funds remaining in the 

account to the account holder at the address of record within five business days of closing the account.   

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
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2091.5. Suspending an Exchange Wagering Account. 
 

(a) An exchange provider may suspend any exchange wagering account if the provider has reason to 

believe that the account holder may have committed acts of fraud in connection with exchange wagering or 

any other action or inaction which threatens the integrity or fairness of any exchange wagering, or is 

otherwise ineligible to hold the account. 

(b) The exchange provider shall immediately notify the Board by electronic mail if it suspends an 

account due to fraud in connection with exchange wagering or any other action or inaction which threatens 

the integrity or fairness of any exchange wagering. The provider shall also submit to the Board a written 

account of the suspension that at minimum states: 

(1) The name of the person whose account was suspended; 

(2) The date and time of the suspension; 

(3) The reason for suspending the account; 

 (4) The results of any investigation associated with the suspension of the account. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5, 
  Business and Professions Code.  
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2091.6. Powers of the Board to Review and Audit Records.  
 

The Board shall have access for review and audit, to all records and financial information of an 

exchange provider.  The information shall be made available upon notice from the Board, at all reasonable 

times to the extent such disclosure is not prohibited by law.  Board access to and use of information 

concerning exchange wagering transactions and account holders shall be considered proprietary to the 

exchange provider and shall not be disclosed publicly except as may be required by law.   

Authority: Sections 19420, 19433, 19440, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19593 and 19604.5(e)(4), 
  Business and Professions Code.  
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2092. Exchange Wagers Placed After the Start of a Race. 

(a) As reflected in the exchange provider’s operating plan, and as approved by the Board, an exchange 

provider may accept wagers placed on a market after the start of a live race but before the results of that race 

have been declared official. 

(b) No exchange wagers shall be placed on a market after the conclusion of a live race.   

(c) Exchange wagering on previously run races is prohibited. 

Authority: Sections 19420, 19440, 19590 and 19604.5, 
Business and Professions Code. 
 

Reference: Sections 19593 and 19604.5(k), 
  Business and Professions Code.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

CALIFORNIA HORSE RACING BOARD 
TITLE 4. CALIFORNIA CODE OF REGULATIONS 

ARTICLE 27. EXCHANGE WAGERING 
PROPOSED ADDITION OF 

RULE 2092.5. PROHIBITIONS ON WAGERS TO LAY A HORSE TO LOSE 
 



  

 
2092.5. Prohibitions on Wagers to Lay a Horse to Lose. 
 

(d) No exchange wager that lays a horse to lose may be made by a person who owns such horse in whole or 

in part, nor shall an exchange wager to lay the horse to lose be made by:  

(7) The trainer or assistant trainer who trains the horse; 

(8) The authorized agent who represents the owner of the horse; 

(9) The jockey or driver who rides or drives the horse; 

(10) The jockey agent who represents the jockey who rides the horse; 

(11) The valet who attends the jockey; or  

(12) Any stable employee of the trainer who trains the horse. 

(e) Nor shall any of the persons named in subsection (a) of this regulation instruct another person to lay a 

horse to lose on their behalf, or receive the whole or any part of any proceeds of such a lay. 

(f) No exchange wagering account shall be used to lay a horse to lose, except by the account holder.  All 

wagers that lay a horse to lose will be presumed to be effected by, and for the benefit of, the account holder. 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 

Reference: Sections 19593 and 19604.5(e)(3)(A), 
 Business and Professions Code.  
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2092.6. Suspension of Occupational License. 
 

(a) The Board of Stewards may suspend the license of any person if it determines there is probable cause 

to believe that such person may have committed acts of fraud in connection with exchange wagering or any 

other action or inaction which threatens the integrity or fairness of any exchange wagering. 

(b) Such suspension of license shall be for a period of time designated by the Board of Stewards, 

unless otherwise determined by the Board.  

(c) The licensee may make an appeal to the Board by complying with the provisions of Rule 1761 of 

this division.    

Authority: Sections 19420, 19440, 19460, 19461, 19590 and 19604.5, 
Business and Professions Code. 

 
Reference: Sections 19461, 19593 and 19604.5, 
  Business and Professions Code. 
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2093. Certain Practices Related to Exchange Wagering.  
 

(a) The exchange provider shall provide an account holder with information on the race, including the 

track where the race will take place and the names of the participating horses before the account holder may 

place an exchange wager.  

(b) The exchange provider shall require the account holder making the exchange wager to select the 

specific race and horse for the wager.  The exchange provider may not offer automatic, quick-pick, or similar 

features to aid in the placing of an exchange wager.  

(c) The exchange provider shall not display the results of an exchange wager through the use of video or 

mechanical reels or other slot machine or casino game themes, including, but not limited to, dice games, wheel 

games, card games, and lotto. 

 
Authority: Sections 19420, 19440, 19590 and 19604.5, 

Business and Professions Code. 
 
Reference: Sections 19593 and 19604.5(e)(3), 
  Business and Professions Code.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
FINAL STATEMENT OF REASONS AND UPDATED INFORMATIVE DIGEST 
 
There have been no changes in the laws relating to the proposed regulations or to the effect of the proposed 
regulations, from that stated in the notice of proposed regulatory action. 
 



  

At its November 15, 2012 Regular Meeting the Board adopted Article 27, Exchange Wagering, which is 
comprised of the following regulations: Rule 2086, Definitions; 2086.1, Authorization for Exchange Wagering; 
2086.5, Application for License to Operate Exchange Wagering; 2086.6, Operating Plan Required; 2086.7, 
Exchange Wagering Data; 2086.8, Monitoring Systems and Notification; 2086.9, Financial and Security 
Integrity Audits Required; 2087, Suspending Markets; 2087.5, Antepost Market; 2087.6, Cancellation of 
Matched Wagers; 2088, Non-Starters and Declared or Scratched Entries; 2088.6, Cancellation of Unmatched 
Wagers; 2089, Error in Payments of Exchange Wagers;  2089.5, Requirements to Establish an Exchange 
Wagering Account; 2089.6, Deposits to an Exchange Wagering Account; 2090, Posting Credits for Winnings 
from Exchange Wagers; 2090.5, Debits to an Exchange Wagering Account; 2090.6, Withdrawals by Account 
Holder; 2091, Closing an Inactive Exchange Wagering Account; 2091.5, Suspending an Exchange Wagering 
Account; 2091.6, Powers of the Board to Review and Audit Records; 2092, Exchange Wagers Placed After the 
Start of a Race; 2092.5, Prohibitions on Wagers to Lay a Horse to Lose; 2092.6, Suspension of Occupational 
License and Rule 2093, Certain Practices Related to Exchange Wagering. 
 
LOCAL MANDATE DETERMINATION 
 
The adoption of Article 27 does not impose any mandate on local agencies or school districts. 
 
EXCHANGE WAGERING TIMELINE. 
 
The process to develop and adopt regulations governing exchange wagering began in August 2011 when the 
Board provided notice of a 45-day process to solicit studies, public comments and input on exchange wagering.  
The proposed drafts of exchange wagering regulations were first available to the public in February 2012.  In 
February 2012 the Board held an ad-hoc committee meeting regarding exchange wagering, and on February 23, 
2012, the ad-hoc committee made a public report to the full Board.  In March 2012 the Board directed staff to 
initiate a 45-day public comment period regarding the proposed exchange wagering regulations.  The 45-day 
public comment period began on May 11, 2012 when the notice was published in the California Regulatory 
Notice Register.  The public comment period ran until June 25, 2012.  A hearing for adoption was held on June 
28, 2012; another ad-hoc committee meeting was held on August 22, 2012; additional hearings for adoption 
were held on August 23, 2012 and September 20, 2012.  Subsequent to the September 20, 2012 hearing for 
adoption a 15-day public comment period regarding modifications to proposed exchange wagering regulations 
was provided from October 8, 2012 through October 22, 2012.  The Board adopted the proposed exchange 
wagering regulations at a final hearing for adoption on November 15, 2012. 
 
 
 
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE 45-DAY NOTICE PERIOD OF 
05/11/12 THROUGH 06/25/12. 
 
Comment: Barry Broad, Broad & Gusman, LLP letter dated May 18, 2012: Regarding the proposed addition of 
Rule 2092.6, Suspension of Occupational License.  “The proposed rule permits the Stewards to suspend the 
license of any person if the Board determines that there is probable cause to believe that such person may have 
committed acts of fraud in connection with exchange wagering or any other action or inaction which threatens 
the integrity or fairness of any exchange wagering.  We believe that this regulation was intended to protect 
jockeys and other licensees from frivolous complaints based on unsubstantiated rumor or mere conjecture.  
Instead, the proposed regulation would create a weaker standard than now exists for other violations, all of 
which require proof of actual illegal conduct.  (See Rules 1405, 1484, and 1902).” 
 
Response:  After considering this comment the Board amended the text of Rule 2092.6 to state that the Board of 
Stewards may suspend the occupational license of any person if, after a preliminary hearing, it determines there 
is probable cause to believe that such person has committed acts of fraud in connection with exchange wagering 
or any other action or inaction which threatens the integrity or fairness of any exchange wagering.  The change 



  

will require a more definitive finding of probable cause, which will require that substantial evidence and facts 
give rise to a reasonable belief that the accused is guilty of a violation. 
 
Comment: Barry Broad, Broad & Gusman, LLP letter dated May 18, 2012: “The proposed rule [2092.6], 
insofar as it permits suspension or revocation of an occupational license on mere probable cause, is clearly 
constitutionally unsound.” 
 
Response:  The Board amended the text of the proposed regulation to replace “may have” with “has”.  The 
change requires that substantial evidence and facts give rise to a reasonable belief that the accused is guilty of a 
violation.  In addition, the regulation was amended to provide that any suspension under the regulation shall be 
limited to ten days and, if probable cause is found, a hearing under Business and Professions Code section 
19641 must be held before any further discipline may be imposed. 
 
Comment: Barry Broad, Broad & Gusman, LLP letter dated May 18, 2012: “A licensed professional plainly has 
a property interest in the right to practice his profession that cannot be taken from him without due process.  
Conway v State Bar, 47 Cal.3d 1107, 767 P.2d 657 (1989).  In Barry v Barchi, (1979) 443 US 55, the US 
Supreme Court upheld a trainer’s pre-hearing suspension because a horse under his supervision had drugs in its 
blood.  The Court noted that “Under New York law, a license may not be revoked or suspended at the discretion 
of the racing authorities…Rather, suspension may ensue only upon proof of certain contingencies.”  The 
proposed Exchange Wagering disciplinary proposal does not require proof of any contingencies that uphold a 
suspension, merely that the Stewards have probable cause to believe that a violation may have been committed.  
Licensees would be deprived of any meaningful due process in that event.” 
 
Response:  The Board agrees that a licensee has a vested right to practice his profession.  The text of the 
proposed amendment was amended to provide that the Board of Stewards may suspend the occupational license 
of any person if, after a preliminary hearing, it determines there is probable cause to believe that such person 
has committed acts of fraud in connection with exchange wagering or any other action or inaction which 
threatens the integrity or fairness of any exchange wagering.    
 
Comment: Barry Broad, Broad & Gusman, LLP letter dated May 18, 2012: “The Barry Court further held that 
“the scheme violated due process because ‘it [was] as likely as not’ that the trainer would irretrievably suffer the 
full penalty before the State would be put to its proof at a post-suspension hearing.  In the proposed rule 
[2092.6], the State would never be put to its proof since the threshold for discipline is not a rule violation but 
only reasonable suspicion that a rule may have been violated.” 
 
Response:  Rule 2092.6 provides for a license suspension after a preliminary hearing.  The preliminary hearing 
must establish an act of fraud (or other action or inaction that threatens the integrity or fairness of exchange 
wagering) occurred and the licensee charged is the individual who committed the act or inaction.  The 
suspension can be no more than 10 days, and an adversarial hearing must be conducted in accordance with 
Business and Professions Code section 19461.   
 
The standard for probable cause at the preliminary hearing is, as noted above, that an act of fraud (or other act 
or inaction that threatens the integrity of exchange wagering) has occurred and the licensee identified 
committed the act or inaction.  The rule is necessary to protect the public and assure the public of the integrity 
of exchange wagering.  
 
Comment: Barry Broad, Broad & Gusman, LLP letter dated May 18, 2012: “To remedy this problem, we would 
propose modifying the regulation as follows: 
(a) The Board of Stewards may suspend the license of any person if it determines that there is probable cause 

to believe that such person may have has committed acts of fraud in connection with exchange wagering or 
any other action or inaction which threatens the integrity or fairness of any exchange wagering. 



  

(b) Such suspension shall be for a period of time designated by the Board of Stewards, unless otherwise 
determined by the Board. 

(c) The Licensee may appeal to the Board by complying with the provisions of Rule 1761 of this Division.” 
 
Response:  The Board disagrees.  The rule is necessary to protect the public and assure the public of the 
integrity of exchange wagering.  
 
Comment: Edward Allred, Los Alamitos Race Course letter dated June 12, 2012:  Wrote in favor of 
implementing exchange wagering at Los Alamitos Race Course, and of exchange wagering in general. [See tab 
21] 
 
Response:  The Board agrees the implementation of exchange wagering could be positive for Los Alamitos 
Race Course and for the industry in general. 
 
Comment: Dominic Alessio, Pacific Coast Quarter Horse Racing Association letter dated June 12, 2012:  Wrote 
in favor of implementing exchange wagering at Los Alamitos Race Course, and of exchange wagering in 
general. [See tab 21] 
 
Response:  The Board agrees the implementation of exchange wagering could be positive for Los Alamitos 
Race Course and for the industry in general. 
 
Comment: Gene Livingston, Greenberg Traurig, LLP letter dated June 14, 2012: “We regonize that the Board 
has just begun the rulemaking process, that the 45-day coment period has not yet run, that the Board will most 
likely authorize changes to the regultion, necessitating at least one 15-day notice, that you and your staff will 
have to prepare a Final statement of Reasons and other documents to satisfy the Administrative Procedures Act 
before submitting the rulemaking record to the Office of Administrative Law, and that OAL has 30 working 
days to review the adopted regulation and rulemaking record.  Acordingly, the regulation will not likely be final 
for at least two or three months, at the earliest.  Because of what remains to be done before the regulation is in 
effect, we ask why has the Board started the application process?  To use a standard-bred analogy, it seems to 
be placing the cart before the horse.” 
 
Response:  On May 11, 2012 the Board informed interested parties that it would accept draft copies of 
applications to operate exchange wagering.  At that time the Board anticipated the rulemaking process would be 
completed by the end of June 2012.  The Board informed interested parties that the applications were in draft 
form and were subject to change prior to OAL approval of the proposed exchange wagering regulations. At its 
November 2012 Regular Meeting the Board granted provisional licenses to two applicants conditioned on OAL 
approval of the proposed regulations.  
 
Comment: Gene Livingston, Greenberg Traurig, LLP letter dated June 14, 2012: “In our judgement, the 
preferable approach would be to get the regulation in place before accepting applications.  The regulation could 
change in a way that would affect the application process.  The final regulation could also affect who might 
apply for a license or what entities might choose to enter into an exchane wagering agreement.  It would remove 
the uncertainty that exists today about the actual standards that will be in place to implement exchange 
wagering.  Also, it definitively addresses the legal question of whether an application submitted or license 
issued in advance of regulations being in place is valid.  As of now, we do not think the process is vailid.”  
 
Response:  The Board agrees that the preferable approach is to have the regulations in place before approving 
applications.  That is the reason the Board at its November 2012 Regular Meeting made it clear to applicants 
that any approval of such application was provisional and conditioned on the final approval of the proposed 
exchange wagering regulations.   The Board would not consider any provisional license valid until the 
conditions are met.  
 



  

Comment: Gene Livingston, Greenberg Traurig, LLP letter dated June 14, 2012: “We understand that, at one 
time, you anticipated a vendor wanting to begin exchange wagering by July 19th.  We also understand that the 
prerequisite agreements for a license to be effective by that date are no longer likely.  Accordingly, we would 
urge the Board to hold off on soliciting or accepting license applications until after OAL has approved the 
exchange wagering regulations and the regulations are in effect.”  
 
Response:  The Board received at least one draft application for license to operate exchange wagering in May 
2012.  As of November 2012 only two draft applications have been submitted.  The Board has been clear that 
any approval of such applications is provisional and subject to OAL approval of the proposed exchange 
wagering regulations.   
 
Comment: David Elliott, Cal Expo letter dated June 17, 2012: Wrote in favor of implementing exchange 
wagering at Los Alamitos Race Course. [See tab 21] 
 
Response:  The Board agrees the implementation of exchange wagering could be positive for Los Alamitos 
Race Course and for the industry in general. 
 
Comment: Josh Rubinstein, Del Mar Thoroughbred Club letter dated June 18, 2012:  Submitted a letter of 
support for a “test” period of exchange wagering at the Los Alamitos Race Course. [See tab 21] 
 
Response:  The Board agrees that the implementation of exchange wagering could be positive for Los Alamitos 
Race Course, and could provide valuable data regarding the effect of such wagering.  
 
Comment: Michael D. Seder, Fairplex Park letter dated June 18, 2012: Submitted a letter of support for a “test” 
period of exchange wagering at the Los Alamitos Race Course. [See tab 21] 
 
Response:  The Board agrees that the implementation of exchange wagering could be positive for Los Alamitos 
Race Course, and could provide valuable data regarding the effect of such wagering.  
 
Comment: Jack Liebau, Hollywood Park letter dated June 19, 2012:  Wrote in favor of implementing exchange 
wagering at Los Alamitos Race Course, and of exchange wagering in general. [See tab 21] 
 
Response:  The Board agrees the implementation of exchange wagering could be positive for Los Alamitos 
Race Course and for the industry in general. 
 
Comment: Dennis M.P. Ehling, Blank Rome, LLP letter dated June 20, 2012: “At the conclusion of the hearing 
on June 28, 2012, the Board can elect to (i) adopt the proposed regulations with non-substantial or no changes, 
(ii) make substantial but sufficiently related changes to the proposed regulations, in which case the proposed 
regulations must be sent out for another 15-day comment period, or (iii) make major changes to the proposed 
regulations, such that a new 45-day comment period must be begun.  (Gov. Code § 11346.8(c)).  Thus, although 
some have suggested that substantial further delay is inevitable before the exchange wagering regulations could 
go into effect, the contrary is more likely true.  Only if the Board elects to make substantial changes to the 
proposed regulations following that hearing would it be necessary to initiate any further formal comment 
period, and only if the Board elects to make major changes to the proposed regulations which significantly 
change the direction of the proposed regulations would it be necessary to commence a new 45-day comment 
period.  (See id.)  Given that the proposed exchange wagering regulations so closely track the provisions and 
requirements of Section 19604.5, as well as the existing similar regulations for advance deposit wagering which 
are not inconsistent with the provisions and requirements of Section 19604.5, we actually believe that it is 
highly unlikely that the Board will feel it appropriate to make major changes to the proposed exchange wagering 
regulations.” 
 



  

Response:  The Board determined it would continue the June 28, 2012 hearing for adoption to provide an 
opportunity to consider industry comments and to modify proposed exchange wagering regulations, if needed.  
A subsequent 15-day public comment period was held from October 8, 2012 through October 22, 2012. 
 
Comment: Dennis M.P. Ehling, Blank Rome, LLP letter dated June 20, 2012: “The Board is, of course, not at 
liberty to simply refuse to adopt regulations implementing Section 19604.5, as unfortunately it appears that 
some commentators have been advocating.  Rather, the Board is charged under Section 19604.5(m) and the 
Administrative Procedures Act to adopt implementing regulations in a timely fashion.  (Gov. Code § 11346.9).  
There is no reason to delay consideration of implementing these regulations further.” 
 
Response:  The Board agrees that Business and Professions Code section 19604.5(m) requires that it promulgate 
exchange wagering regulations.  However, it determined it would continue the June 28, 2012 hearing for 
adoption to provide an opportunity to consider industry comments and to modify proposed exchange wagering 
regulations, if needed. 
 
Comment: Dennis M.P. Ehling, Blank Rome, LLP letter dated June 20, 2012: “Likewise, the Board cannot 
simply delay in perpetuity the consideration of an application for a license to conduct exchange wagering, and is 
obligated to consider applications for licensure to allow exchange wagering to begin as soon as the conditions 
required under the statute are met.  (C.f. McDonough v. Goodcell, 13 Cal.2d. 741, 746-47 (1939); see also 
Section 19604.5(b)(1)).  As you know, those conditions have been met, at least with respect to Betfair’s 
application for licensure and its agreement under Section 19604.5(b)(6) with Los Alamitos Race Track to allow 
Betfair to offer exchange wagering on quarter horse races, its agreement under Section 19604.5(f)(1) with the 
appropriate bona fide labor organization, and the fact that we are now well past May 1, 2012.  Given the 
existence of those conditions, even if the Board elects to make substantial but related changes to the proposed 
exchange wagering regulations, Betfair and Los Alamitos are entitled to be able to commence exchange 
wagering as soon as the regulations become final.  There is, therefore, no reason for the Board to delay 
consideration of Betfair’s license application at this time.” 
 
Response:  Betfair may have met all conditions for licensure; however, until the proposed exchange wagering 
regulations have been approved and are effective, the Board cannot issue a license for Betfair to operate 
exchange wagering in California.  At its November 2012 Regular Meeting the Board considered Betfair’s draft 
application for license.  At that time it provisionally approved the application conditioned on the proposed 
exchange wagering regulations becoming effective, and the submission of any items noted as missing from the 
application.  To receive a valid license the Betfair application must be heard again at a regular meeting. 
 
Comment: Dennis M.P. Ehling, Blank Rome, LLP letter dated June 20, 2012: “Given the extensive history of 
the study of exchange wagering and the proposed exchange wagering regulations, the Board is in the position to 
move forward with positive action on those regulations on June 28, 2012.  Thus, at the June 28, 2012 hearing, it 
would be appropriate for the Board to approve those regulations and forward them to the Office of 
Administrative Law to be finalized.  In this context, it would be completely appropriate for the Board to 
approve the applications of Betfair and Los Alamitos to begin exchange wagering on June 28th, subject to 
finalization of the regulations by Office of Administrative Law and any changes to the license which may be 
required as a result of any modifications to the regulations at or following the June 28th meeting.” 
 
Response:  The Board determined it would continue the June 28, 2012 hearing for adoption to provide an 
opportunity to hear industry comments, and to modify proposed exchange wagering regulations, if necessary.  
At its June 2012 Regular Meeting the Board did not hear or approve the Betfair application for license.  
 
Comment: Sean Pierce, Pari-Mutuel Employees Guild letter dated June 20, 2012: Wrote in favor of 
implementing exchange wagering at Los Alamitos Race Course, and of exchange wagering in general. [See tab 
21] 
 



  

Response:  The Board agrees the implementation of exchange wagering could be positive for Los Alamitos 
Race Course and for the industry in general. 
 
Comment: Christopher Korby, California Authority of Racing Fairs letter dated June 21, 2012: Wrote in favor 
of implementing exchange wagering at Los Alamitos Race Course, and of exchange wagering in general. [See 
tab 21] 
 
Response:  The Board agrees the implementation of exchange wagering could be positive for Los Alamitos 
Race Course and for the industry in general. 
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “As explained in greater detail 
below and in the attached materials, this office respectfully requests the CHRB postpone approval of the current 
draft of the proposed exchange wagering rules until such time as the Board has:  
 

1. Had an adequate opportunity to meaningfully consider all public comments;  
2. Considered and commented on feasible alternate regulations previously submitted to the CHRB, which 

directly addressed perceived integrity concerns raised by several stakeholder interest groups;  
3. Obtained from the Attorney General an advisory opinion and clarification regarding potentially 

significant unintended criminal exposure; and,  
4. The opportunity to fully comply with legal requirements set forth in the Government Code.” 

 
Response:  The Board did not adopt the proposed regulations at the June 28, 2012 hearing for adoption.  The 
hearing was continued to allow time to consider public comments, and to modify the proposed regulations, if 
necessary.  The Board did not adopt the alternative regulations submitted by Global Betting Exchange (GBE), 
nor did it determine it was necessary to obtain an Attorney General opinion regarding GBE’s contention that it 
faced unintended criminal exposure.  The Board believes it is in compliance with Government Code 
requirements.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Expedited approval and associated 
review of the proposed rules in this instance would not only represent an unprecedented departure from 
procedural and regulatory safeguards long honored by the Board, but would primarily act to convey a foreseen 
strategic and competitive advantage primarily to one potential licensee.” 
 
Response:  Expedited review of the proposed exchange wagering regulations would not be an unprecedented 
departure from procedural and regulatory safeguards long honored by the Board.  A request for an expedited 
review merely means the OAL might review the proposed regulations and issue an opinion without taking the 
entire 30 working day review period allotted under Government Code section 11349.3.  On several occasions 
the Board has asked for and received an expedited review of proposed regulations.  Any request by the Board 
for an expedited review would be in the interest of allowing all applicants to begin operating as exchange 
wagering providers.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “GBE believes strongly that 
exchange wagering represents a major opportunity for the California racing industry, with the potential to 
radically alter the economics of horse racing betting going forward. Review and consideration of controlling 
regulations should not be undertaken in a hastened manner, but rather as part of a thorough and measured 
process, in strict accord with existing law and CHRB-acknowledged timelines. A last minute deviation from 
these timelines serves not the best interests of the industry, but rather the commercial objectives of that one 
licensee.” 
 
Response:  The Board agrees that exchange wagering is a major opportunity for California horse racing.  The 
notion that the Board has hastened its rulemaking process is false. The effort to enact exchange wagering 
regulations began in August 2011 with the solicitation of studies, public comment and input regarding exchange 



  

wagering and culminated over a year later in November 2012 when the Board adopted the proposed regulations.  
The process has included numerous Board and committee meetings, as well as an additional 15-day comment 
period regarding modifications to the proposed texts. 
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Under these circumstances, this 
office believes the CHRB’s efforts to expedite approval of the proposed regulations violates, among others, 
Government Code section 11346.45. Because the CHRB elected not to address individual rule proposals with 
interested parties subject to those regulation at either its February 9th or March 22nd public meetings, the 
CHRB did not comply with the legal requirement that it do so prior to publication of the public comment notice 
required by Section 11346.5. This is of particular importance where it is difficult or impractical to review a 
large number of regulations solely during the comment period, and where Commissioners previously and 
publicly assured interested parties that no such action would be taken.” 
 
Response:  As required by Business and Professions Code section 19604.5(e)(2) the Board initiated its 
rulemaking process by implementing a 45-day period in which interested parties were invited to submit studies 
or comments regarding exchange wagering.  This 45-day period was initiated in August 2011. The proposed 
regulations were first available to the public in February 2012.  The 45-day notice period was not begun until 
May 2012.  During this span of time the Board was actively engaged with interested parties.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Pursuant to the CHRB’s August 3, 
2011 announcement soliciting input into the development of exchange wagering rules and regulations, on 
October 2nd GBE submitted a proposal to modify existing CHRB regulations as well as adopt three new 
regulations. The latter were primarily intended to address perceived integrity-related concerns previously 
expressed by various stakeholder groups including owners, trainers, jockeys, racing associations, and fans.”  
 
Response:  The Board agrees.  Global Betting Exchange (GBE) submitted proposals for exchange wagering 
regulations.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “The submission also included 
GBE’s request to be advised of and included in CHRB efforts to craft these regulations, particularly given its 
extensive experience as the operator of the world’s #2 B2C exchange. CHRB staff acknowledged receipt of 
GBE’s comments and request on October 3rd, and later indicated on November 17th that draft exchange 
wagering regulations were anticipated to be discussed by the Board at its December 2011 meeting, but this did 
not occur.”  
 
Response:  The Board agrees.  Draft regulations were not completed by the December 2011 Regular Board 
Meeting.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Between November 17, 2011 and 
January 23, 2012 neither GBE nor this office received any communication from the CHRB regarding the 
rulemaking process or GBE’s proposals.” 
 
Response:  The Board agrees.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “On January 23rd of this year, GBE 
representatives were invited to attend a February 9th ad hoc CHRB subcommittee “hearing” at which attendees 
were invited to provide public input on exchange wagering in general, and purportedly as to yet to be 
disclosed/proposed exchange wagering rules. The invitation advised that drafts of the proposed rules would be 
made available – for the first time – at the February 9th hearing.  
 
Given that the proposed rules would not be available to the public beforehand, GBE included, the ability for any 
interested party to provide meaningful input to the CHRB prior to or at the February hearing was non-existent. 



  

In apparent recognition of that fact, Subcommittee Chair David Israel deferred any public discussion of the 
proposed rules and regulations until “some other time,” before the full CHRB. (Hearing Transcript, page 176, 
line 20 thru page 177, line 3)” 
 
Response:  The Board disagrees.  At any time during the rulemaking process staff has been available to any 
party that wished to address the subject of exchange wagering.  The Board’s website contains a staff directory 
as well as the telephone number of the California Horse Racing Board (CHRB) headquarters office in 
Sacramento.    
 
The CHRB subcommittee meeting was properly noticed 10 days prior to the meeting.  A Committee package 
with the proposed regulations was made available to the public 10 days prior to the meeting.  At that meeting 
the public had the opportunity to comment on the draft proposal, and the public had the opportunity to address 
the committee with its concerns regarding exchange wagering in general.  The Chairman of the committee 
deferred additional public discussion of one agenda item until a later time.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Nonetheless, as a result of attending 
the February 9th hearing, GBE learned for the first time that CHRB staff had been working with Betfair 
representatives in crafting the proposed exchange wagering regulations, and that this effort included meetings in 
London with Betfair and British Horseracing Authority representatives with whom GBE also confers on a 
regular basis. Despite GBE’s earlier request, CHRB assurances, and the proximity of those meetings to GBE’s 
corporate office, GBE was most disappointed to learn it had been excluded from the CHRB’s regulatory 
development process.” 
 
Response:  Betfair U.S. submitted proposed exchange wagering regulations during the August 2011 45-day 
comment period, as did Global Betting Exchange.  In January 2012 two CHRB staff persons traveled to 
London, England to meet with British Horse Racing Authority staff.  During the visit staff had an unscheduled 
meeting with Betfair for a period of three to four hours.  The meeting involved a video demonstration about 
placing exchange wagers at the Betfair website – and a short question and answer period regarding monitoring 
and security issues.  At this meeting staff learned of a Global Betting Exchange presence in London.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Subsequent to the February 9th 
hearing, the CHRB neither discussed publically nor took any further action relating to the proposed rules until 
its March 22, 2012 meeting. At that meeting, noting the numerous and complex nature of the rules, Chairman 
Brackpool opted to forego a review or reading of specific rules. That decision was evidently based on mistaken 
beliefs that the rules had been “out” for public comment prior to the February 9th hearing, and that that 
particular hearing included public comments relating to the proposed rules themselves. (Meeting Transcript, 
page 82, line 22 thru page 83, line 18) 
 
With specific regard to the proposed rules, Chairman Brackpool further advised attendees that the particular 
agenda item was:  
 

“limited as to whether we send the rules out for public comment. This is not, and I repeat, this is not an 
approval of the rules. This is not a debate on the merits of the product. This is do we want to send out the rules 
at this stage for public comment or not.”  
(Meeting Transcript, page 83, lines 19 thru 24)  

 
At least one speaker to address the CHRB on the 22nd – John Sadler – advised the Board that the February 9th 
hearing did not include a meaningful discussion of the proposed rules themselves, but rather a “philosophical 
discussion on exchange wagering.” (Meeting Transcript, page 87, lines 11 thru 18) Concurring in Mr. Sadler’s 
assessment of the February 9th hearing was Commissioner Israel, the de facto Chair of the hearing. (Meeting 
Transcript, page 87, lines 19 thru 25) Voicing similar concerns were representatives of the California 
Thoroughbred Trainers (CTT), Jockeys’ Guild, and California Thoroughbred Horsemen’s Foundation (CTHF).” 



  

 
Response:  The Exchange Wagering Ad-Hoc Committee made a report on its February 9, 2012 meeting at the 
February 23, 2012 Regular Board meeting.  A Committee package with the proposed regulations was made 
available to the public 10 days prior to the meeting.  The proposed exchange wagering regulations were 
available to the industry and interested parties from early February 2012 through May 2012 when the 45-day 
notice was published in the California Notice Register.  At any time during the period of February 9, 2012 
through May 2012 staff was available to any party who wished to address the draft exchange wagering 
regulations that were released at the February 9, 2012 Exchange Wagering Ad-hoc Committee Meeting.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “In response to the concerns raised 
suggesting inadequate review and discussion of the proposed rules prior to being put out for the 45-day 
comment period, Commissioners Brackpool, Israel, and Choper assured Mr. Sadler, other interested parties, and 
members of the public that there would in fact be changes to the rules, and that the rules and any such changes 
would be subject to further review – “subject to a subsequent hearing” – and additional public comment. 
(Meeting Transcript, page 88, lines 1 thru 17) Accordingly, the Chair represented to interested parties that in 
putting the proposal out for comment, the CHRB intended only to create “a comprehensive list” of concerns on 
which CHRB staff would then work in revising the rules, and that should the Board itself concur, this revised 
set of rules and regulations would be issued anew for further public comment. (Meeting Transcript, page 88, 
line 24 thru page 89, line 9)  
 
Based on the hearings and the representations of CHRB Commissioners and staff, GBE correctly understood 
that as of the CHRB’s March 22, 2012 action, the Board anticipated and intended to revise the proposed 
exchange wagering rules it was issuing following the 45-day public comment period, ending June 25, 2012.” 
 
Response:  The record demonstrates that the Board worked with the industry and interested parties to address 
concerns and comments, and to modify regulations where necessary.  An additional 15-day comment period 
was held from October 8, 2012 through October 22, 2012 to receive comments regarding the modified 
regulations.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “In an effort to clarify a timeline for 
parties interested in applying for an exchange wagering license pursuant to whatever the final set of rules 
included, a series of emails were exchanged between CHRB staff and this office in early May. Accordingly, 
GBE and its counsel were advised that as of that time, the earliest such regulations would be 
approved/authorized was approximately the first week of September 2012. Pursuant to the current set of 
proposed rules, exchange wagering license applications were required to be submitted at least 90-days prior to 
issuance of the license; meaning, no licensee would be permitted to engage in any form of exchange wagering 
in California prior to the first week of December 2012, at the earliest, as the necessary, incorporated license 
application could not be considered valid or “authorized” until the regulations themselves were deemed 
authorized by the Secretary of State.” 
 
Response:  The Board agrees.  Mr. Couto asked a series of questions regarding the rulemaking process under 
the Administrative Procedures Act and the anticipated timeline for submitting applications.  Staff answered his 
questions based on events and information that was true at the time the questions were asked.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Having been asked on May 11th if 
there was any truth to “a rumor” that one likely applicant was advising interested parties privately that the 
CHRB had promised to expedite rule review and application processes, this office again inquired of the CHRB 
regarding any subsequent decision to alter the previously confirmed timeline.  
 
In doing so, we expressed our concern that any effort by the CHRB to do so would convey to one applicant a 
strategic and competitive advantage over all other potential licensees who had attempted to monitor and comply 
in good faith with existing CHRB regulatory timelines and processes. Accordingly, we requested full and fair 



  

disclosure from the CHRB so that my client could properly consider its regulatory and legal options. The CHRB 
did not respond.”  
 
Response:  The California Horse Racing Board cannot promise to expedite the rulemaking process; it may only 
request that the Office of Administrative Law conduct an expedited review of a rulemaking file.  On May 29, 
2012 the Board submitted a request for an expedited review of the proposed exchange wagering regulations and 
effective upon approval date.  The request was submitted in anticipation of the adoption in June 2012 of the 
proposed exchange wagering regulations.  The Board wished to provide an opportunity for exchange wagering 
to “debut” in California at the prestigious Del Mar Thoroughbred Club race meeting, which would run 37 days 
and would commence on July 18, 2012.  At that time the Board would have considered the application for 
license to conduct exchange wagering of any party.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Three days later however, on May 
14th, CHRB staff advised that it had been directed to notify interested parties that they would then be permitted 
to complete and file a tentative exchange wagering application form even though neither the regulation 
authorizing such application nor the application itself had yet been approved by the CHRB, reviewed by the 
Office of Administrative Law (OAL), or filed with the Secretary of State. Similarly, the CHRB advised that 
potential applicants were being encouraged to complete an application form relating to a proposed regulation 
about which the required public comment period had yet to elapse.” 
 
Response:  The Board agrees.  On May 11, 2012 staff was directed to notify the industry that the Board would 
accept draft exchange wagering applications from interested parties.  This was done in anticipation of the June 
2012 adoption and approval of the exchange wagering regulations.  Interested parties were also advised that any 
potential action taken on the applications would be provisional, conditioned on adoption of regulations by 
CHRB and approval by the OAL.  
  
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “These efforts were inconsistent 
with both the letter and spirit of Government Code section 11340.5.” 
 
Response:  The Board disagrees.  The Board clearly informed the industry that the applications were contingent 
on the approval of the proposed exchange wagering regulations by the Office of Administrative Law, and that 
the applications were subject to change.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “As a consequence of these events, 
we hereby formally object to any CHRB administrative rule waivers or requests to shorten standard time 
periods associated with OAL review and Secretary of State filing processes, as doing so would clearly convey 
an economic, strategic, and competitive advantage to one potential licensee, not otherwise justified by any 
objective industry need.”  
 
Response:  This is no longer an issue.  The Board did not adopt the proposed exchange wagering regulations at 
the June 28, 2012 regulatory hearing.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Furthermore, for the reasons set 
forth below, we feel strongly that inadequate consideration has been given to public comments submitted during 
the required 45-day period and/or to feasible alternate regulations previously submitted to the CHRB, 
alternatives that directly address perceived integrity concerns raised by certain stakeholder interest groups at the 
February and March CHRB hearings/meetings, and before.” 
 
Response:  The Board disagrees.  All comments received were reviewed and considered by the Board.  
Modifications to proposed rules were made and the proposed rule package was subsequently noticed for a 15-
day comment period.  
 



  

Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Lastly, we are deeply concerned 
that the CHRB erred in permitting and encouraging use of Exchange Wagering License Application Form 229 
prior to the Board’s approval of proposed Rule 2086.5, and before the Rule was reviewed by OAL and filed 
with the Office of the Secretary of State, as is required by Government Code section 11340.5 and such other 
relevant provisions of the Administrative Procedure Act (APA).” 
 
Response:  In accepting the draft exchange wagering license applications from interested parties the Board 
stated that final approval to operate exchange wagering was dependent on the proposed regulations being 
adopted by the Board and approved by the Office of Administrative Law.   
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “In the event the CHRB does not 
consider GBE’s October 2, 2011 submission to constitute a “petition” requesting adoption of a regulation 
pursuant to Article 5 under Government Code section 11340.6, then the CHRB is formally requested to provide 
a written explanation of such decision and to consider this letter to constitute such “petition.”  
 
 
Response:  GBE’s October 2, 2011 submission was a response to the Board’s request for studies and comments 
from interested parties.  The Board’s request was issued in accordance with Business and Professions Code 
section 19604.5(e)(2).  The GBE submission was not in the form of a petition per Government Code section 
11340.6. 
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “1. Page 618, under the heading 
“EVALUATION OF PROPOSED REGULATIONS’ COMPATIBILITY AND CONSISTENCY WITH 
EXISTING STATE REGULATIONS,” though correct in its determination that Article 27 would represent “the 
only regulations dealing with exchange wagering in California,” the proposed regulations are nonetheless 
inconsistent with existing CHRB regulations dealing with advance deposit wagering (ADW) of which exchange 
wagering is either a form of or comparable to. For example,  
 

A. Rule 2083, relating to “ADW,” includes a prohibition consistent with and referencing Rule 1969, which 
deals with prohibited wagers. Article 27 does not include a similar prohibition despite it involving 
essentially the same type of parimutuel wagering activity.  

B. Unlike those applicable to other forms of ADW, Article 27 does not include a rule addressing how the 
proceeds from a deceased account holder account are to be handled. Rule 2080 establishes a procedure 
for doing so under activities specifically identified as “ADW.”  

C. Based on meetings with representatives of the Jockeys’ Guild, it is this office’s understanding that 
confusion exists whether interest on exchange wagering account holders’ funds are to be disbursed in a 
manner consistent with ADW account holders funds pursuant to Rule 2082, as jockeys’ welfare and 
backstretch funds or in a different manner.” 

 
Response:  Exchange Wagering and advance deposit wagering are two distinct types of pari-mutuel wagering.  
Advance deposit wagering allows for wagers to be placed via electronic media, but such wagers are the same as 
those offered at racetracks and satellite facilities.  The proposed Rule 2092.5, Prohibitions on Wagers to Lay a 
Horse to Lose references Rule 1969, Wagering Prohibited.  The exchange operators have procedures for 
handling the accounts of deceased account holders.  The contents of an exchange wagering account are the 
property of the account holder.  Business and Professions Code section 19604.5(i)(4) provides for distributions 
to the jockeys’ welfare fund.  Per Business and Professions Code section 19604.5(g) other distributions must be 
negotiated in the applicable exchange wagering agreements.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2. Page 618, under the heading 
“RESULTS OF THE ECONOMIC IMPACT ANALYSIS,” this office is not aware of any Economic Impact 
Analysis being prepared or discussed publically by the CHRB. To the contrary, the record reflects that the 
economic model of only one potential applicant was discussed by members of the public at the CHRB’s 



  

February 9, 2012 subcommittee hearing, with no consensus reached among stakeholders. To our knowledge the 
CHRB has shared no economic analysis with the public. See, Government Code section 11346.3.” 
 
Response:  The Board prepared an economic impact assessment as required by Government Code 11346.3.  The 
assessment was submitted to the Office of Administrative Law with the Notice of Regulatory Action, the Initial 
Statement of Reason and Text.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “3. Page 619, under the heading 
“DISCLOSURE REGARDING THE PROPOSED ACTION,” the CHRB represents that it “has made an initial 
determination that the proposed Rules will not have a significant, statewide adverse economic impact directly 
affecting business including the ability of California businesses to compete with businesses in other states.” To 
our knowledge the CHRB has not requested public input nor disclosed in a public forum the basis of such a 
determination.”  
 
Response:  On August 2, 2011 the Board published a notice of intent to promulgate exchange wagering rules 
(See tab 25).  In accordance with Business and Professions Code section 19604.5(e)(2) the Board solicited 
written comments and/or studies concerning the impact of exchange wagering on partimutuel wagering and the 
economic impact on California’s horse racing industry.  The submitted materials were used to make the 
determination regarding the proposed action.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “4. Page 619, under the heading 
“CONSIDERATION OF ALTERNATIVES,” the CHRB does not acknowledge that several reasonable 
alternative regulations were submitted by GBE on October 2, 2011, pursuant to the CHRB’s August 2011 
invitation to interested parties. As a consequence, we request the CHRB deem GBE’s proposals as 
“resubmitted” herewith.” 
 
Response:  On October 8, 2012 the Board issued a Supplement to the Initial Statement of Reasons in which it 
acknowledged the receipt and consideration of the Global Betting Exchange (GBE) materials.  (See tab 7) 
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “(q) The definition of “Identically 
Opposing Wagers” is ambiguous and unclear. How does the proffered term differ from matched wagers? Is the 
definition intended to limit or prohibit the accepted practice of “best execution?”  
 
Response:  The definition of “identically opposing wagers” mirrors exactly that found in the enabling statute: 
Business and Professions Code section 19604.5(a)(11).  It is not clear how the definition would limit or prohibit 
the practice of “best execution.” 
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “(s) Does the definition of the term 
“Market” mean to convey to the licensee the sole discretion to determine on which markets and/or outcomes 
exchange wagering can be offered?” 
 
Response:  The licensee will not have sole discretion.  Potential exchange wagering licensees must have an 
exchange wagering agreement with the racing association or racing fair authorized by the Board to conduct a 
live race meeting and the horsemen’s organization responsible for negotiating purse agreements.  Such matters 
as markets and/or outcomes on which exchange wagering may be offered are subject to negotiation between the 
parties.  In addition, the licensee must abide by the proposed exchange wagering regulations, which also place 
certain restrictions on some markets and outcomes. (See example, Rule 2087.5, Antepost Market) 
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “(t) While the definition of 
“Matched Wager” is suitable, consideration should be given to additional language that clarifies how matched 
wagers are to be quantified and represented. For example, how should one refer to the amount of a matched 



  

wager where the backer’s stake is $100 on a horse/outcome offered at 11 to 1? Does it equal $100, $200, or 
$1,200? What would the proper amount be in the context of aggregated matched wagers?”  
 
Response:  The Board disagrees.  Explaining how matched wagers are quantified will add little to the definition 
of matched wager.  The Board’s regulations currently do not explain how odds are calculated on a totalizator 
board.  Such information is provided by racing associations and other pari-mutuel operators.  With regards to 
exchange wagering such information is currently available through the exchange operator’s website.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “(w) Is the drafted definition of “Net 
Winnings” intended to imply that no other basis or economic model for exchange wagering is permitted or 
feasible, and therefore precluded by the CHRB?” 
 
Response:  The definition of “Net Winnings” mirrors exactly that found in the enabling statute Business and 
Professions Code section 19604.5(a)(15). 
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Antepost Market” is an undefined 
term clearly warranting further definition.” 
 
Response:  The Board agreed and modified Rule 2087.5, Antepost Market, for purposes of clarity.   
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2086.5 Application With projected 
aggregate handle not anticipated to exceed current ADW handle, the security requirement is substantially more 
than and materially different from that required for an ADW license; $1.4 million in cash/certified check vs. a 
$500,000 bond. As such it poses a significant disincentive and impediment to potential licensees otherwise 
deemed qualified to conduct ADW in the State, particularly considering that the regulations applying to such 
licensees and activities are yet to be determined.  
 
The rationale for requiring potential licensees to post such a radically different form of security is neither stated 
in the proposed rules nor associated references, and therefore this office requests clarification from the CHRB.” 
 
Response:  Business and Professions Code section 19604.5(e)(6) provides that the Board may recover costs 
associated with the licensing or regulation of exchange wagering by imposing an assessment on the exchange 
wagering licensee.  The assessment imposed under Rule 2086.5 Application for License to Operate Exchange 
Wagering, fulfills Business and Professions Code section 19604.5(e)(6) and will be used to recover cost 
associated with exchange wagering.  The $500,000 surety bond required under Board Rule 2071, License to 
Conduct Advance Deposit Wagering by a California Applicant, and Rule 2072, Approval to Conduct Advance 
Deposit Wagering by an Out of State Applicant, is not an assessment.  A surety bond is a promise to pay an 
amount if a second party fails to meet an obligation.   
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2086.6 Operating Plan First, based 
on the assertion stated in subsection (i) that disclosure of required operating plans is prohibited by Government 
Code, section 6254(k), this office respectfully requests the CHRB clarify what privilege it is seeking to preserve 
given that subsection (k) reads:  
 
(k) Records, the disclosure of which is exempted or prohibited pursuant to federal or state law, including, but 
not limited to, provisions of the Evidence Code relating to privilege.”  
 
Response:  The operating plan is official information required by the Board.  The operating plan describes for 
the Board how the applicant will achieve its objective of offering exchange wagering to the public.  A candid 
assessment has to be confidential.  Information regarding exchange wagering transactions may be obtained from 
the CHRIMS database to which the Thoroughbred Owners of California (TOC) has access.  
 



  

Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Second, though the CHRB may 
consider locating such a provision elsewhere, GBE strongly encourages the CHRB to consider an additional 
operational requirement so as to protect both deposited funds and funds representing accountholder wagers and 
winnings. This Rule should require licensees to specify and obligate themselves to hold such funds in “trust” in 
a manner consistent with the intent of Business & Professions Code, section 19597.5. The failure to include 
such an operating requirement could create significant legal and practical issues similar to those encountered in 
the past were a licensee to mismanage these funds or declare bankruptcy.”  
 
Response:  Business and Professions Code section 19597.5 applies to racing associations.  The statute does not 
cover satellite wagering facilities, minisatellite facilities, advance deposit wagering providers or exchange 
wagering providers. Business and Professions Code section 19597.5 also addresses distributions that are not 
required under Business and Professions Code section 19604.5.  Further, the form CHRB-229 (New 5/12) 
Application for License to Operate Exchange Wagering requires the applicant to describe its policy to prevent 
commingling of account holders’ funds with any other funds.   
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Therefore this office requests 
clarification from the CHRB as to whether the proposed rule intentionally or inadvertently holds exchange 
wagering licensees to a lesser standard of care than are racing associations with regard to the treatment of 
parimutuel funds; i.e., handle, winnings, takeout, etc.” 
 
Response:  The Board disagrees with the notion that exchange wagering providers are held to a lesser standard 
of care than are other providers.  The application for license requires extensive information regarding the 
handling of pari-mutuel funds.  Again, under Business and Professions Code section 19604.5(g) exchange 
wagering providers are not subject to the same takeout requirements as racing associations unless such issues 
are negotiated in the required exchange wagering agreements.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2086.7 Exchange Wagering Data 
GBE wishes to ensure authorized industry stakeholders can access accurate exchange wagering data relevant to 
the actual amounts wagered, deducted, paid as winnings, and distributable as revenue. This includes, but is not 
limited to, metrics such as matched wagers.” 
 
Response:  The Board agrees.  The proposed regulation 2086.7 will provide industry stake holders with such 
information.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2087.5 Antepost Market As an 
undefined term, “antepost market” is an unclear concept made no more clear by this Rule. The APA requires 
that a state agency promulgate only regulations that are clear, necessary, and legally valid.  
 
As drafted, this Rule does not define the wagering activity in a manner consistent with existing parimutuel 
wagering concepts, and would cause even the most astute parimutuel bettor to speculate as to its meaning.”  
 
Response:  The Board agreed and modified the proposed Rule 2087.5, Antepost Wagers, for purposes of clarity.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2089 Error in Payment of Exchange 
Wagers As drafted, this Rule is unclear. The rule references payments made in error. In the event an error is 
made, and such error results from an act or failure to act for which a licensee is responsible, is it the intent of the 
CHRB that such licensee have no recourse or ability to correct the error?  
 
By virtue of this Rule, the CHRB is requiring exchange wagering licensees to assume all liability for payments 
made in error without the ability to reacquire funds erroneously paid to account holders. Such a requirement 
would be inconsistent with similar regulations relating to other forms of parimutuel wagering.” 
 



  

Response:  The Board agreed and modified the proposed Rule 2089, Errors in Payment of Exchange Wagers, to 
address industry concerns.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2089.5 Requirements to Establish 
an Exchange Wagering Account Does the proposed rule violate the State’s presumption against 
extraterritoriality application of state law?  
 
This rule expressly authorizes extraterritorial/interstate authorization/application of California law by permitting 
non-residents to establish California exchange wagering accounts, subject to the caveat that they may not do so 
if illegal under U.S. federal law or the law of the jurisdiction where the accountholder resides. The caveat 
creates an abundance of opportunity for dispute and is otherwise ambiguous. For example:  
 

(i) Is it illegal to do so in another state whose laws are silent as to such activity or only in those were a 
specific prohibition exists?  
(ii) To what extent does the U.S. Department of Justice consider the Wire Act to prohibit non-traditional 
interstate parimutuel exchange wagering activity, particularly given the varied interpretations offered by 
several U.S. Attorneys?  

 
GBE is therefore concerned that the proposed rule could be interpreted to extend beyond the legislative intent of 
the bill authorizing Business &Professions Code, section 19604.5 and/or the legal authority of the California 
legislature, thus exposing licensees to prosecution in other states. Consequently, GBE respectfully requests the 
CHRB obtain an advisory opinion from the Attorney General clarifying the issues of extraterritorial application 
and liability.  
 
The request is made in part because of existing legal precedent suggesting California statutory and regulatory 
provisions may only be applied extraterritorially were the legislative intent to do so is incontrovertibly stated in 
the law itself. Given that the statute and the rule in question relate to gambling activity, we are not confident in 
the assumption that the statute conveys such authority to the CHRB.  
 
In assessing this request, please consider that the language of the statute itself suggests that the California 
legislature intended only to authorize California-licensees to engage in exchange wagering in other jurisdictions 
where such interstate activity was comparable to or the equivalent of “common pooling;” i.e., legal interstate 
exchange wagering for the purpose of increasing liquidity in identical markets/pools. In particular, subsections 
(b)(3 thru 6) of Business & Professions Code, section 19604.5 expressly limits the conduct of exchange 
wagering to those instances where such activity is being:  
 

1. Conducted in a manner consistent with the Interstate Horseracing Act of 1978 (15 U.S.C. sec. 3001 
et. seq.), which would therefore require out-of-state racing commission concurrence (sec. 3004); 
and,  

2. By zone, where proper agreements exist, and from persons whose primary residence is in that zone, 
for all breeds.  

 
Again, in order to provide adequate and appropriate legal protection to California exchange wagering licensees, 
this office encourages and requests the CHRB to obtain an opinion from the Attorney General, and further that 
it consent to make such opinion available to those interested in applying for such license. We do so based on 
our confidence in the CHRB’s desire to avoid unnecessarily exposing its licensees to prosecution in other 
jurisdictions.”  
 
Response:  Rule 2089.5 Requirements to Establish an Exchange Wagering Account, permits non-California 
residents to engage in exchange wagering only on California races.  Exchange wagering licensees and Non-
California residents are not permitted by statute to engage in exchange wagering on races outside of California.  



  

(See Business and Professions Code section 19604.5(b)).  Further, non-California residents may only open an 
exchange wagering account if doing so does not violate federal law or the laws of the state wherein they reside.   
 
Therefore, the burden is on the exchange wagering licensee to ascertain whether or not the non-California 
resident can legally open an exchange wagering account.  Moreover, it is incumbent upon the non-California 
resident to assure themselves that opening such an account is permissible in the state where they reside.  It is 
neither the responsibility nor obligation of the California Horse Racing Board to determine if, under federal law 
or another states law, a particular non-California resident can legally open an exchange wagering account with 
the exchange wagering licensee.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2090 Posting Credit from Winning 
Wagers”.  For the purpose of parimutuel racing in this State, a race must be declared “official” before a 
distribution of the parimutuel pool is authorized by law.  
 
This rule alters the application of California parimutuel wagering law so as to permit such wagers to be paid 
upon the sole and exclusive “determination with certainty” by a licensed exchange wagering provider, and not 
as a result of a decision of the stewards. Such a determination, and the corresponding method of payment, 
appears to be inconsistent with other relevant parimutuel law and regulation.” 
 
Response:  Rule 2090, Posting Credit for Winnings from Exchange Wagers has been modified to allow for 
settlement of exchange wagers on scratched entries and antepost wagers only. In both instances only antepost 
wagers would apply and the outcome of the wager is not dependent on the stewards declaring a race official.  
Antepost wagers are wagers that include the proposition that a horse will run in a race.  If a horse in scratched, 
or for any reason does not run, the outcome of the wager does not depend on the stewards declaring the race 
official.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2090.6 Withdrawals by Account 
Holders For reasons similar to those set forth with regard to Rule 2086.6, section (a)(1) of this rule implicitly 
excuses a licensee from maintaining “sufficient funds” to immediately pay winning wagers. This is 
counterintuitive in that exchange wagering is a form of parimutuel wagering that does not involve the need for 
the settlement and/or transfer of parimutuel handle/funds as between providers in different locations. An 
exchange wagering licensee would be the only entity with control over and access to exchange wagering 
monies. Unless it commingles those monies with operating funds, such funds should always be available 
immediately to winning bettors.  
 
For these reasons, we again encourage the CHRB to modify the proposed exchange wagering rules and 
regulations so as to require licensees to obligate themselves to hold such funds in “trust” in a manner consistent 
with the intent of Business & Professions Code, section 19597.5.” 
 
Response:  Rule 2090.6 has been modified to specify that the segregated funds held in a separate FDIC insured 
bank account of the exchange provider shall not be used for any purpose other than those required by the 
account holder’s exchange wagering activities. 
 
Rule 2086.6 requires evidence of an established account with an FDIC insured bank in which account holder 
funds will be deposited.  This includes evidence that account holders’ funds are segregated and held in a 
separate account of the exchange provider.   
 
Under the Board’s rules funds should always be immediately available to winning bettors.  Rule 2090.5, 
Deposits to an Exchange Wagering Account, requires the exchange provider to determine if there are sufficient 
funds in an account to cover the maximum amount the account holder could be liable for based on each 
properly placed exchanged wager.  The exchange provider is required to debit the account holder’s account the 



  

total maximum the account holder could be liable for based on all exchange wagers placed by the account 
holder.  Such funds will be immediately distributed based on the outcome of the wagers. 
 
The Board’s regulations do not currently require any funds to be held in trust.   
 
Business and Professions Code section 19597.5 addresses racing associations. 
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “2092.7 Suspension of Occupational 
License This office is concerned that the reference to “probable cause” contained in this Rule does not reference 
or define the term in this context, particularly where the conduct for which the suspension is being imposed 
does not necessarily include criminal or suspected criminal conduct.  
 

• Is the CHRB intentionally setting a higher and differing standard for the suspension of an occupational 
licensee whose improper conduct occurs in the context of exchange wagering versus some other 
regulatory infraction, such as a medication violation, careless riding, financial responsibility, etc.?  

• Is the “probable cause” standard intended to mean that which is applied by the courts to determine if 
sufficient “probable cause” exists to justify certain criminal law enforcement procedures?  

• Is the anticipated cause that “cause” that would lead a man of ordinary care and prudence to believe and 
conscientiously entertain an honest and strong suspicion that the person is guilty of a crime? [People v. 
Price (1991) 1 Cal. 4th 324, 410]  

• Must the belief be based on objective facts and circumstances and not on the personal opinions and 
suspicions of law enforcement? [Schmerber v. California (1966) 384 U.S. 757]” 

 
Response:  Rule 2092.7 Suspension of Occupational License (Incorrectly identified by the commenter as Rule 
2092.7, the rule in question is properly enumerated as Rule 2092.6)  
 
Rule 2092.6 provides for the suspension of an occupational license after a preliminary hearing to determine if 
probable cause exists that the licensee has committed acts of fraud or any other action or inaction which 
threatens the integrity or fairness of any exchange wagering.  The suspension is limited to 10 days and a hearing 
under Business and Professions Code section 19461 must be held before any further discipline can be imposed.   
 
Rule 2092.6 is in accord with the United States Supreme Court decision in Barry v. Barchi, 443 U.S. 55 (1979), 
wherein the Court found the Due Process Clause permitted summary suspension of an occupational license 
without a pre-suspension hearing, whenever the state has satisfactorily established probable cause to believe a 
violation of horse racing rules has occurred and the person responsible is being disciplined. “To establish 
probable cause, the State need not postpone a suspension pending an adversary hearing to resolve questions of 
credibility and conflicts in the evidence.  At the interim, there is suspension stage, an expert’s affirmance, 
although untested and not beyond error, would appear sufficiently reliable to satisfy constitutional 
requirements.”  See, Barry v. Barchi 443 U.S. 55, 65 (1979).   
 
“In such circumstances, the State’s interest in preserving the integrity of the sport and in protecting the public 
from harm becomes most acute.”  See, Barry v. Barchi 443 U.S. 55, 66 (1979).  Rule 2092.6 provides 
substantial assurance that the licensee’s interest is not being baselessly compromised.   
 
Rule 2092.6 provides for a license suspension after a preliminary hearing.  The preliminary hearing must 
establish an act of fraud (or other action or inaction that threatens the integrity or fairness of exchange 
wagering) occurred and the licensee charged is the individual who committed the act or inaction.  The 
suspension can be no more than 10 days, and an adversarial hearing must be conducted in accordance with 
Business and Professions Code section 19461.   
 
The standard for probable cause at the preliminary hearing is, as noted above, that an act of fraud (or other act 
or inaction that threatens the integrity of exchange wagering) has occurred and the license identified committed 



  

the act or inaction.  The rule is necessary to protect the public and assure the public of the integrity of exchange 
wagering.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Government Code section 
11340.5(a) prohibits a state agency from issuing or utilizing, or attempting to do so, any guideline, criterion, 
bulletin, manual, instruction, order, standard of general application, or other rule, which is a regulation as 
defined in Section 11342.600, unless such has been adopted as a regulation and filed with the Secretary of State 
pursuant to this chapter.  
 
To the extent the CHRB is encouraging or offering potential exchange wagering licensees the opportunity to 
submit CHRB Application Form #229, pursuant to proposed Rule 2086.5, such action violates this section of 
law. The Application and proposed rule authorizing such use have clearly not yet been adopted as a regulation, 
nor have they been reviewed by OAL, nor filed with the Secretary of State. Furthermore, the rules and 
regulations controlling the activities for which an applicant seeks licensure are neither finalized nor adopted, 
thus making even the proposed conditional use of the application highly improper and speculative.” 
 
Response:  In May 2012 the Board informed interested parties that it would accept draft applications for license 
to operate exchange wagering.  At its November 2012 Regular Meeting the Board conditionally approved the 
application for license to operate exchange wagering of Betfair US and Churchill Downs Technologies 
Initiatives. The conditional approvals are contingent on final approval by the Office of Administrative Law and 
enactment of the proposed exchange wagering regulations. No party may initiate exchange wagering in 
California and the Board will not attempt to utilize any of the proposed regulations, before the proposed 
exchange wagering regulations are in effect.  
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “Government Code section 11340.6 
ensures that any interested person may petition the CHRB to adopt, amend, or repeal a regulation as provided in 
Article 5 (commencing with Section 11346). Such a petition need only clearly and concisely state:  
 
a. The substance or nature of the regulation, amendment, or repeal requested.  
b. The reason for the request.  
c. Reference to the authority of the state agency to take the action requested.  
 
GBE’s October 2, 2011 submission unquestionably met these criteria. 
 
Government Code section 11340.7(a) requires that upon receipt of a petition requesting the adoption, 
amendment, or repeal of a regulation pursuant to Article 5, the CHRB notify in writing the proponent of the 
receipt and within 30 days accept or deny the request indicating why the agency has reached its decision in 
writing or schedule the matter for public hearing in accordance with the notice and hearing requirements of that 
article. 
 
Under this law, the CHRB could either grant or deny the request in part, grant any other relief, or take any other 
action as it determines warranted by the request, but must notify the proponent in writing of its action. The 
CHRB did not do so in this instance. This is required by law so that the proponent – or any other party – may 
then request reconsideration of the CHRB’s proposed decision regarding the proposal. 
 
The law further requires that any such written decision by the CHRB must transmitted to the OAL for 
publication in the California Regulatory Notice Register. The decision must, among other requirements, include 
the identify of the agency, the party submitting the petition, the provisions of the California Code of 
Regulations requested to be adopted/affected, reference to authority to take the action requested, the reasons 
supporting the agency determination, an agency contact person, and the right of interested persons to obtain a 
copy of the petition from the agency.  
 



  

In order to increase public participation and improve the quality of regulations, and given the complex nature of 
its proposed exchange wagering rules, Government Code section 11346.45 required prior to publication of the 
public comment notice required by Section 11346.5, that the CHRB involve parties who would be subject to the 
proposed regulations in public discussions regarding those proposed regulations, especially where it is difficult 
or impractical to review the large number of regulations solely during the comment period.  
 
Because the CHRB elected not to address individual rule proposals during both its February 9th and March 
22nd public meetings, the CHRB did not comply with this section of law.” 
 
Response:  GBE’s October 2, 2011 submission was a response to the Board’s request for studies and comments 
from interested parties.  The Board’s request was issued in accordance with Business and Professions Code 
section 19604.5(e)(2).  The GBE submission was not in the form of a petition per Government Code section 
11340.6. 
 
Comment: Drew J. Couto, Couto & Associates letter dated June 21, 2012:  “PREVIOUSLY PROPOSED 
REGULATIONS GBE proposed three new rules as part of its October 2, 2011 submission to the CHRB. Those 
rules were entitled:  

• 2084 Exchange Wagering Agreements  
• 2085 Ensuring the Integrity of Exchange Wagering  
• 2086 Prohibitions on the Placing of Exchange Wagers  

 
Each of these was intended to be considered an alternative to any rules then under consideration by the CHRB.  
 
Despite their merit and direct relevance to perceptions and concerns voiced by many stakeholders, other than 
acknowledgement of their receipt, the CHRB made no effort to discuss them with the proponents. Furthermore, 
the CHRB did not indicate in any way to what extent it considered the alternate rule proposals and/or 
determined them inappropriate. 
 
Response:  See tab 29 for the response and text of proposed regulations 2084, 2085 and 2086.  
 
Comment: Lou Raffetto, Jr., Thoroughbred Owners of California letter dated June 21, 2012:  “TOC strongly 
objects to that portion of proposed Rule 2091.6 that states that “use of information concerning exchange 
wagering transactions and account holders shall be considered proprietary to the exchange provider.”  To the 
contrary, such data is the property of the industry participants who buy the horses and put on the races, and it 
would be wholly improper for a provider to monopolize such key information.  This data is needed to explore 
means to expand our business and to improve its marketing, and past experience indicates that providers should 
not be facilitated in seeking to migrate our customer base away from thoroughbred racing.” 
 
Response:  The operating plan is official information required by the Board.  The operating plan describes for 
the Board how the applicant will achieve its objective of offering exchange wagering to the public.  A candid 
assessment has to be confidential.  Information regarding exchange wagering transactions may be obtained from 
the CHRIMS database to which the Thoroughbred Owners of California (TOC) has access.  
 
Comment: Lou Raffetto, Jr., Thoroughbred Owners of California letter dated June 21, 2012:  “Although we are 
not the authorized horsemen’s organization for Los Alamitos, numerous industry groups have asked us to 
support Betfair’s request to conduct a wholly non-precedential exchange wagering experiment at that facility.  
TOC support for exchange wagering in any form is strictly contingent on stringent Board enforcement of the 
safeguards in the regulations to protect the integrity of wagering and racing, particularly with regard to lay bets.  
That said, TOC believes that our industry must explore innovative means of potential expansion, and that the 
best way to do that is on the basis of real experimentation producing real data.  The difficult decision whether to 
adopt exchange wagering over the long haul should be based on objective facts, not speculation, conjecture or 



  

simple assertion.  Thus, TOC urges the CHRB to permit the Los Alamitos experiment so that the industry may 
obtain the database that will assist it in trying to make the best decisions in the long term.” 
 
Response:  The conduct of any exchange wagering at Los Alamitos Race Course is dependent on the approval 
by OAL and enactment of the proposed exchange wagering regulations, as well as an agreement between the 
exchange wagering providers, the racing association and the horsemen’s organization. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “We respectfully urge 
that the Board not adopt the Proposed Regulations, as set forth in the Notice of Proposal, for the reasons that 
such Proposed Regulations are incomplete, would not be in the best interests of citizens of the State of 
California and the horse racing industry in California, and further are in violation of both California and Federal 
Law.” 
 
Response:  The Board disagreed and adopted the proposed exchange wagering regulations at its November 
2012 Regular Meeting.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The integrity of the 
horse racing industry will be placed in question by the adoption of the Proposed Regulations, and the resulting 
conduct of exchange wagering in the manner permitted thereunder.”  
 
Response:  The Board disagreed and adopted the proposed exchange wagering regulations at its November 
2012 Regular Meeting. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “As drafted, the 
Proposed Regulations would permit exchange wagering to take place in a manner that would constitute illegal 
bookmaking under California Penal Code § 337a, and that would constitute a criminal enterprise under 18 
U.S.C. § 1955.  Prior to adoption by the CHRB, any exchange wagering regulations must be drafted in a manner 
that would preclude illegal activity.”   
 
Response:  The Board disagrees that the proposed exchange wagering regulations would allow illegal 
bookmaking.  The proposed exchange wagering regulations were drafted in accordance with the enabling 
statute, Business and Professions Code section 19604.5. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “While it is true that 
the CHRB has been tasked by the California legislature as part of California Business & Professions Code § 
19604.5- 19604.7 (the "Exchange Wagering statute") with the preparation of exchange wagering rules and 
regulations, those rules and regulations cannot be drafted in a vacuum. Rather, any exchange wagering rules and 
regulations adopted by the CHRB must be in compliance with other applicable provisions of California law 
(including Section 337a of the California Penal Code) and also must not exceed the scope of the CHRB's 
authority.” 
 
Response:  The Board agrees.  The proposed regulations were not adopted in a vacuum and are the result of 
input from industry stakeholders.  The Board adopted exchange wagering regulations that were drafted by staff 
in consultation with the industry and interested parties.    
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The Exchange 
Wagering statute states that exchange wagering must be conducted in compliance with the Interstate 
Horseracing Act (the "IHA"). The IHA authorizes pari-mutuel wagering, not bookmaking. Therefore, the form 
of exchange wagering proposed in the submission by Betfair (facilitated bookmaking) does not comply with the 
IHA, and as a result, violates California's new Exchange Wagering statute.” 
 



  

Response:  The Board agrees that exchange wagering must be conducted in compliance with the Interstate 
Horse Racing Act.  Betfair has made several submissions to the Board.  It is not clear which Betfair submission 
the comment refers to.  The Board is not aware of any Betfair submission that would constitute “facilitated 
bookmaking.” 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The Proposed 
Regulations would unlawfully permit California residents to wager against nonresidents of California on the 
results of horse races conducted outside the State of California. This is in clear violation of the Exchange 
Wagering statute, such that the Proposed Regulations would be invalid if adopted.” 
 
Response:  The Board disagrees.  Rule 2086.1, Authorization for Exchange Wagering, clearly states that 
exchange wagering may be conducted as provided for in Article 27, Exchange Wagering, and under the 
provisions of Business and Professions Code section 19604.5.  The exchange wagering statute states California 
residents and residents of another jurisdiction may place exchange wagers on the results of horse races 
conducted in California.  Only residents of California may place wagers on races conducted outside California.  
(Business and Professions Code section 19604.5(b) and 19604.5(b)(2)). 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The Proposed 
Regulations fail to require the applicant for an exchange wagering license to disclose financial ties with the 
racing industry. Accordingly, an applicant can make payments to the racing industry in connection with an 
exchange wagering license application, which further undermines the public's confidence in the integrity of the 
horse racing industry. Furthermore, without public disclosure of such payments, the CHRB will be unable to 
have knowledge of, and thus prevent, unlawful payments made by an exchange wagering licensee.” 
 
Response:  The Board disagrees.  CHRB form 229 (New 05/12) Application for License to Operate Exchange 
Wagering, requires the applicant to provide extensive financial information.  Section (c)(7) of the CHRB form 
229 also requires the applicant to indicate if the applicant or a parent company holds a financial interest in any 
race track, casino or advance deposit wagering provider.   
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The Proposed 
Regulations need to be modified to require an exchange wagering operator to pay all of the same statutory 
amounts as are paid by parimutuel operators. If the rules are not drafted in this manner, then the parimutuel 
industry will be put at an unfair competitive disadvantage to exchange wagering. If the CHRB fails to so modify 
the Proposed Regulations, then the Proposed Regulations need to be modified to clearly permit the conduct of 
exchange wagering by a racing association at a racetrack facility so as to allow parimutuel operators to 
compete.” 
 
Response:  The Board disagrees.  Business and Professions Code section 19604.5(g) states no exchange 
wagering license shall be required to retain, withhold, or take out any amounts from any exchange wagers, 
except as expressly set forth in the applicable exchange wagering agreement.  If the industry wishes an 
exchange provider to make such payments they must be negotiated as provided under the enabling statute.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “While horse racing 
itself has been around for 6,500 years, it has flourished in our nation for most of the past century in large part 
due to legalized wagering. Indeed, the "Sport of Kings" is actually the "Sport of the Common Man", because 
individual bettors can have a stake in who wins each race. Owners, trainers, jockeys and bettors have 
traditionally shared the same goal: to win the race.” 
 
Response:  The Board agrees.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “And in order to 
protect the bettor, states have set up agencies to ensure fairness in the outcome of races. That is precisely why 



  

the CHRB's Mission Statement commences as follows: “The mission of the California Horse Racing Board is to 
ensure the integrity, viability, and safety of the California horse racing industry by regulating pari-mutuel 
wagering for the protection of the public ....” 
 
By adopting the Proposed Regulations implementing exchange wagering under the format advocated by Betfair, 
the Board would be fostering a system whereby one can win by losing. This not only reverses racing history and 
tradition, but creates a potential atmosphere of distrust in the entire industry that could ultimately threaten the 
viability of the sport, all contrary to the Board's stated mission. Indeed, that is precisely why those closest to the 
sport – trainers and jockeys - have voiced their objections to this concept.” 
 
Response:  The Board adopted exchange wagering regulations that were drafted by staff in consultation with the 
industry and interested parties.  The proposed regulations are based in large part on the existing advanced 
deposit wagering regulations that comprise Article 26, Advanced Deposit Wagering.  With regards to “winning 
by losing”:  exchange wagering requires two or more persons to place identically opposing wagers (See 
Business and Professions Code section 19604.5(a)(11).)  One person must lay a selected outcome at the same 
price at which one person backs the same outcome.  This is true regardless of the exchange providers; if it is 
Betfair or another operator.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The Proposed 
Regulations clearly provide participants with an incentive to lose, and it is much easier to lose a race than to win 
one. As written, the loss of a race will enable layers (those who bet against a horse) to instantly profit from the 
loss. While proponents of the Proposed Regulations argue that such an opportunity presently exists where the 
favored horse loses, that is not in fact accurate. Eliminating one horse from contention in a race does not 
provide certainty as to the actual winner of the race; it simply identifies which horse will not win. If the Board 
does not adopt the Proposed Regulations, eliminating one horse from contention still requires a person to pick 
the winner from the remaining horses in order to profit from illegal conduct. However, if the Proposed 
Regulations are adopted, eliminating one horse from contention though drugs, holding the horse back, or other 
nefarious action, guarantees a person laying that horse a financial profit.” 
 
Response:  Under the proposed Rule 2092.5, Prohibitions on Wagers to Lay a Horse to Lose, an extensive list of 
persons who participate in a race are prohibited from wagering on a horse to lose.  The Board agrees that 
persons who lay a horse to lose will profit if the horse looses; that is the result of such a wager.  The adoption of 
the proposed exchange wagering regulations will not be the cause of “nefarious” actions that result in losing a 
race for profit.  Persons attempt to cheat because they believe they can go undetected.  Under the current pari-
mutuel scheme it could be argued that such persons attempt to drug horses to win despite any regulation of the 
Board.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The vast majority of 
participants in the horse racing industry possess great integrity, and would never tamper with the outcome of a 
race by intentionally losing. However, the concern is with the public perception of integrity. Horse racing by its 
nature is an uncertain event; there are many factors and vagaries which affect its outcome. If there is an ability 
for any participant to directly profit from its entry failing to win the race, then the public will be skeptical of any 
performance that fails to result in a victory.” 
 
Response:  The Board agrees.  Public perception and the integrity of the sport is vital.  The vast majority of 
horse racing participants would not tamper with the outcome of a race.  There is always the possibility that the 
public will be skeptical of the outcome of a race.  To ensure the integrity of its product the Board engages in an 
extensive drug testing program, and will conduct real-time monitoring of exchange wagering.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012: “Complaints of 
misfeasance ("the horse had an unlucky trip") will become complaints of malfeasance ("the horse was held 
back"). It is obvious that it is far simpler to fix a race if it only requires assuring that one horse loses, and 



  

medically, one can readily drug a horse to lose a race, but it is far more difficult to drug a horse to win. Such 
potential concerns become more prevalent under the Proposed Regulations. Ultimately, when the bettor 
concludes that horse racing provides an uneven playing field because of these incentives to lose, the bettor will 
go elsewhere and the industry will suffer.” 
 
Response:  Any person whose wager does not win may see malfeasance in the conduct of a race.  This is 
currently true.  This comment does not demonstrate how any proposed exchange wagering regulation will cause 
patrons to leave the sport.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The Proposed 
Regulations and their implementation negatively impact everyone in the industry, except perhaps the online 
exchange wagering operators, which may explain why the primary proponent of the Regulations is Betfair, 
whose foreign experience in such wagering should sound a warning call to the Board. Indeed, since 2003, the 
British Horseracing Authority has investigated 131 cases involving corrupt betting activity by those using 
exchange wagering. Speech of Paul Scotney, Director of Integrity Services, Compliance, and Licensing, BHI at 
RCI Annual Conference, March 25, 2011. The very nature of a wagering system whereby one can directly profit 
from simply having one horse lose will foster such an environment. However, the Proposed Regulations do not 
provide for the creation of any administrative system to investigate such acts, nor does there appear to be 
sufficient finances available to support such an undertaking. The Board should take note of the fact that Betfair 
is operated from the Isle of Man, which exerts very minimal regulatory oversight. As such, the Board will be the 
primary regulator of Betfair's exchange wagering operations.” 
 
Response:  The proposed exchange wagering regulations were drafted by staff in consultation with the industry 
and interested parties.  The regulations are based in large part on the current advance deposit regulations found 
under Article 26, Advance Deposit Wagering.  The Board is aware of the British experience, but the number of 
investigations does not translate to actual cases of fraud, or to convictions involving fraud.  The proposed 
regulations do not need to provide for the creation of an administrative system to investigate cases of wagering 
fraud as one is already in place.  The Board employs numerous racing officials to oversee the conduct of race 
meetings, it conducts extensive drug testing of horses entered to race, it has an active enforcement unit, and it 
adjudicates violations of its rules.  The Board’s enforcement unit will be actively engaged in real-time 
monitoring of exchange wagering, and other related activities.  Business and Professions Code section 
19604.5(e)(6) provides that the Board may recover any costs associated with the licensing or regulation of 
exchange wagering.  Board Rule 2086.5, Application for License to Operate Exchange Wagering, provides for a 
two-year license assesment of $1.4 million to fulfill Business and Professions Code section 19604.5(e)(6).  The 
Board will not regulate any out-of-state operations of an exchange wagering licensee.   
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Presently, the receipts 
derived from wagering are fixed as of the time when the race commences, since it is a fixed percentage of the 
amount wagered. Thus, the ADW, the operators and all others who profit from the takeout have no stake in the 
outcome of the race, and thus the public has no reason to doubt their integrity in the process. That changes 
under the Proposed Regulations, since the takeout is a percentage of the actual outcome of the bet. Thus, there is 
a greater potential return to the exchange wagering operator, dependent upon the race result. A losing bettor 
may well question the legitimacy of the race when the outcome is to the betterment of the operator, unlike the 
present neutral system. To highlight this point with an example, suppose Bettor A lays $1,000 against Horse #5 
at 10 to 1 odds. Bettor A will lose $1,000 if Horse #5 wins, and will win $100 if Horse #5 loses. Bettor B takes 
the opposite side of the wager, meaning Bettor B will win $1,000 if Horse #5 wins, and will lose $100 if Horse 
#5 loses. Betfair charges its customers a set percentage (around 7%) of the amount they win in a "market". In 
the present example, if Horse #5 wins the race, Bettor B will win $1,000, and Betfair will receive 7% or $70. If 
Horse #5 loses, Bettor A will win $100, and Betfair will receive 7% or $7. Thus, Betfair will make ten times 
more money under one outcome than under the other. The perception that the operator will have a stake in the 
outcome of the race under the Proposed Regulations further undermines the integrity of the sport.” 
 



  

Response:  It is not clear how the proposed exchange wagering regulations will lead the public to believe the 
exchange operator will have a stake in the outcome of a race.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Trainers are also 
negatively impacted by the Proposed Regulations, which could result in further harm to the industry. The trainer 
of a losing horse will inevitably hear complaints from bettors that the loss was due to the trainer's desire to 
profit from the new form of wagering (albeit indirectly, per the Regulations). Hence, a trainer who believes, but 
is not absolutely certain, that his horse is ready for a peak performance may be reluctant to enter the horse in a 
race, lest he face such potential criticism if the horse does not run well. This would restrict the inventory of 
horses available for races, a problem already confronted by the industry.” 
 
Response: This comment is pure speculation.  There is no evidence that the proposed regulations will cause 
trainers not to enter horses to race.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Jockeys would face 
the potential for similar criticism when they fail to win. This concern has prompted a Hall of Fame jockey, Gary 
Stevens, to openly express his fear that the Proposed Regulations would compel jockeys to alter their riding 
methods, from the smartest route with the best chance to win, to one which convinces the betting public that the 
jockey was trying to win. Similarly, a jockey could be reluctant to ease up an injured horse during a race. It is 
difficult to imagine how these outcomes would be beneficial to the industry or the betting public.” 
 
“Clearly, the Proposed Regulations create a perceived incentive to lose, and will foster an atmosphere of distrust 
in horse racing that will be harmful to the industry.” 
 
Response:  The proposed regulations implement Business and Professions Code section 19604.5, which 
authorize exchange wagering in California.  Exchange wagering requires identically opposing wagers.  As 
defined in the statue this means one or more persons must lay a horse (to lose) (See 419604.5(a)(11)).  Jockeys 
currently face the potential for criticism when they fail to win.  Jockeys who put forth their best effort, and who 
do not attempt to engage in acts of fraud in connection with exchange wagering, have nothing to fear from the 
proposed exchange wagering regulations. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “2. The Proposed 
Regulations Would Create an Unlawful Criminal Enterprise in Violation of California Penal Code § 337a and 
18 U.S.C. § 1955. 
 
California Penal Code § 337a provides that bookmaking is illegal1 subject to certain stated exceptions. Per 
People v. Wilson (1937) 19 Cal.App. 2d 340, there is an exception for parimutuel2 wagering, which is defined 
as "a form of wager where the odds are determined not by the arbitrary choice of a bookmaker or handicapper, 
but by the number and amount of wagers on the respective competing interests which are pooled." See, Cal. AG 
54; 66 Ops. Cal. Atty. Gen. 200 (1983). 
 
Under the Proposed Regulations, it is clear that a form of bookmaking would be created whereby the odds are in 
fact established by the layer/handicapper (bookmaker), such that it does not qualify as parimutuel wagering, 
does not fit within the exception to Penal Code § 337a, and hence is a violation of the California Penal Code 
subjecting the parties to criminal liability. 
 
Moreover, Section 337a was neither expressly, nor impliedly, repealed by Business & Professions Code § 
19604.5, nor was it amended thereby. See, Chatsky and Associates v. Superior Court (2004) 177 Cal.App.4th 
873, 878-879, which held that there can be no implied repeal of a statute by a latter statute unless the statutes 
are irreconcilable or clearly repugnant, or there is an express declaration that this was the intent of the 
Legislature. For instance, by way of contrast with § 19604.5, SB 1390, the sports wagering bill currently under 



  

consideration by the Legislature, expressly provides for the amendment of Section 337a to exempt sports 
wagering from being an illegal activity. Section 19604.5 has no such language.” 
 
_____________________ 
1. Penal Code § 337a, provides that: " [E]very person who engages in one of the following offenses, shall be 
punished for a first offense by imprisoru11ent in a county jail for a period of not more than one year or in the 
state prison, or by a fine not to exceed five thousand dollars ($5,000), or by both imprisonment and fine: (1) 
Pool selling or bookmaking, with or without writing, at any time or place." 
2. The various authorities use different spellings, both "pari-mutuel" and "pari-mutuel." For instance, Business 
& Professions Code §§ 194 11 , 19590 and 19604.5 use "parimutuel," while the proposed Rule 2086 (h) uses " 
pari-mutuel." 15 U.S.C. § 3002 uses both "pari-mutuel" (Section 3002 (3)), and "parimutuel" (Section 3002 
(13)). In this submission, we have used "parimutuel" unless citing an authority that spells it in the alternative 
manner. 
 
Response:  Senate Bill 1072, Chapter 283, Statutes of 2010, added Business and Professions Code section 
19604.5 to provide that the Board has full power to prescribe rules, regulations and conditions under which 
exchange wagering may be conducted in California.  The definition of “pari-mutuel” and “pool” were not 
overlooked by the legislature when drafting Senate Bill 1072. Business and Professions Code section 
19604.5(a)(16) defines pari-mutuel as any system whereby wagers with respect to the outcome of a horse race 
are placed with, or in, a wagering pool conducted by an authorized person, and in which the participants are 
wagering with each other and not against the person conducting the wagering pool.  Business and Professions 
code section 19604.5(a)(18) defines pool to mean the total of all matched wagers in a given market. The 
definition of pool allows for a market wager within pari-mutuel wagering.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “3. The Proposed 
Regulations are in Excess of the CHRB's Rulemaking Authority. The Board's authority to adopt wagering rules 
is created, and limited, by California Business & Professions Code § 19590, which provides that its rulemaking 
authority is limited to "the system known as the parimutuel method of wagering." The Proposed Regulations do 
not create a system of "parimutuel wagering." As discussed above, California law defines parimutuel wagering 
as "a form of wager where the odds are determined not by the arbitrary choice of a bookmaker or handicapper, 
but by the number and amount of wagers on the respective competing interests which are pooled." See, Cal. AG 
54; 66 Ops. Cal. Atty. Gen. 200 (1983). This well settled definition of parimutuel wagering as applied to the 
broad horse racing law in California cannot be redefined by the Exchange Wagering statute.” 
 
Response:  In enacting Senate Bill 1072, Chapter 283, Statute of 2010 the legislature provided a definition of 
pari-mutuel in Business and Professions Code section 19604.5(a)(16) as any system whereby wagers with 
respect to the outcome of a horse race are placed with, or in, a wagering pool conducted by an authorized 
person, and in which the participants are wagering with each other and not against the person conducting the 
wagering pool.  It also required the Board to promulgate rules, regulations and conditions under which 
exchange wagering may be conducted in California.  In promulgating the proposed exchange wagering 
regulations the Board is not making any judgments regarding the exchange wagering statute.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Simply, the CHRB 
has been empowered by the Legislature to enact rules and regulations implementing a system of parimutuel 
wagering. That requires (and limits) the Board to permit a wagering system involving a common pool (as 
described in the succeeding section), whereby wagers are placed in a pool among betting participants. The 
system proposed by Betfair, and which would be permitted under the Proposed Regulations, does not involve a 
common pool; it is one individual directly wagering with another. A system whereby the odds are set by an 
individual is not a pool system; it is bookmaking, and the individual who designates the odds is not a pool 
participant; he is a bookmaker.” 
 



  

Response:  Senate Bill 1072, Chapter 283, Statutes of 2010, added Business and Professions Code section 
19604.5 to provide that the Board has full power to prescribe rules, regulations and conditions under which 
exchange wagering may be conducted in California.  The definition of “pari-mutuel” and “pool” were not 
overlooked by the legislature when drafting Senate Bill 1072. Business and Professions Code section 
19604.5(a)(16) defines parimutuel as any system whereby wagers with respect to the outcome of a horse race 
are placed with, or in, a wagering pool conducted by an authorized person, and in which the participants are 
wagering with each other and not against the person conducting the wagering pool.  Business and Professions 
code section 19604.5(a)(18) defines pool to mean the total of all matched wagers in a given market. The 
definition of pool allows for a market wager within pari-mutuel wagering.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “In enacting the 
Exchange Wagering statute, the legislature did not attempt to redefine parimutuel wagering for all purposes 
under California law; it incorporated the existing definition. As such, the authority of the CHRB to adopt rules 
and regulations is still limited to the adoption of rules and regulations relating to parimutuel wagering in the 
traditional sense of the word. Therefore, any rules and regulations adopted by the CHRB to permit exchange 
wagering must still comply with the definition of parimutuel wagering. The Proposed Regulations as drafted do 
not, and as such, the Proposed Regulations should not and cannot be adopted.” 
 
Response:  In enacting the exchange wagering statute, the legislature defined exchange wagering as a form of 
pari-mutuel wagering in which two or more persons place identically opposing wagers in a given market 
Business and Professions Code section 19604.5(a)(7).  The proposed exchange wagering regulations conform 
and comply with the exchange wagering statute.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “4. The Proposed 
Regulations are in Violation of the interstate Horseracing Act. The Exchange Wagering statute expressly 
requires that: "Exchange wagering shall be conducted pursuant to and in compliance with the provisions of The 
interstate Horseracing Act of 1978 (15 U.S.C. § 3001 et seq.)". The IHA permits only parimutuel wagering on 
horseracing. The model rules of the Association of Racing Commissioners International ("RCI"), define 
parimutuel wagering as "a form of wagering on the outcome of an event in which all wagers are pooled and 
held by a pari-mutuel host for distribution of the total amount, less the deductions authorized by law, to holders 
of tickets on the winning contestants." RCI Model Rules 004-007(M). The IHA has never been interpreted or 
determined to apply to bookmaking.” 
 
Section 3002 (3) defines "interstate off-track wager" as:  
 
"a legal wager placed or accepted in one State with respect to the outcome of a horserace taking place in another 
State and includes pari-mutuel wagers, where lawful in each State involved, placed or transmitted by an 
individual in one State via telephone or other electronic media and accepted by an off-track betting system in 
the same or another State, as well as the combination of any pari-mutuel 
wagering pools." 
 
As defined in Section 3002 (13), "parimutuel" means:  
 
"any system whereby wagers with respect to the outcome of a horse race are placed with, or in , a wagering pool 
conducted by a person licensed or otherwise permitted to do so under State law, and in which the participants 
are wagering with each other and not against the operator." 
 
Section 3003 provides that: "No person may accept an interstate off-track wager except as provided in this Act." 
Thus, only parimutuel wagering, and not bookmaking is permitted under the IHA. Exchange Wagering is not 
parimutuel wagering; rather it is bookmaking as Betfair intends to conduct it, and as would be permitted by the 
Proposed Regulations. Consequently, it does not comply with the IHA.” 
 



  

Response:  Senate Bill 1072, Chapter 283, Statutes of 2010, added Business and Professions Code section 
19604.5 to provide that the Board has full power to prescribe rules, regulations and conditions under which 
exchange wagering may be conducted in California.  The definition of “pari-mutuel” and “pool” were not 
overlooked by the legislature when drafting Senate Bill 1072. Business and Professions Code section 
19604.5(a)(16) defines parimutuel as any system whereby wagers with respect to the outcome of a horse race 
are placed with, or in, a wagering pool conducted by an authorized person, and in which the participants are 
wagering with each other and not against the person conducting the wagering pool.  Business and Professions 
code section 19604.5(a)(18) defines pool to mean the total of all matched wagers in a given market. The 
definition of pool allows for a market wager within pari-mutuel wagering.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “5. The Proposed 
Regulations are Unlawful because They Permit Wagering between California Residents and Non-Residents on 
Out-of-State Races.  
 
The newly enacted California Business & Professions Code § 19604.5(b) only permits exchange wagering 
between residents of California and residents of another jurisdiction on races conducted in California. If the race 
is being conducted outside of California, wagering is only permitted between residents of California. 
 
However, the Proposed Regulations place no such limitation on exchange wagering. Accordingly, the Proposed 
Regulations would permit a California resident to wager with an out-of-state resident on a race conducted out-
of-state, a form of wagering which is not authorized under California law.” 
 
Response:  The Board disagrees.  Rule 2086.1, Authorization for Exchange Wagering, states exchange 
wagering may be conducted on approval of the Board, as provided for under Article 27, Exchange Wagering, 
and the provisions of the Business and Professions Code sections 19604.5(b)(2) to (7), inclusive.  Section 
19604.5(b)(2) limits the acceptance of exchange wagers between California residents and non-residents to 
wagers on races conducted in California, and wagers on races conducted outside California to California 
residents.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “6. The Proposed 
Regulations Fail to Require the Applicant for an Exchange Wagering License to Disclose Financial Ties with 
the Racing Industry and Thus Permit Unlawful Payments. 
 
The Proposed Regulations set forth the procedure for application for a license to operate exchange wagering, 
but do not compel any disclosure of the applicant's financial ties to participants in the racing industry. This is a 
matter of great significance, because the Board, and the public, are entitled to know whether any applicant has 
persuaded an industry stakeholder to participate in exchange wagering through some form of financial 
inducement.” 
 
Response:  The Board disagrees.  CHRB form 229 (New 05/12) Application for License to Operate Exchange 
Wagering, requires the applicant to provide extensive financial information.  Section (c)(7) of the CHRB form 
229 also requires the applicant to indicate if the applicant or a parent company holds a financial interest in any 
race track, casino or advance deposit wagering provider.   
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012: “Moreover, such 
information is a matter of great significance to all racing industry members who have a right to share in 
payments made as part of the exchange wagering system. Indeed, California horsemen are entitled to receive a 
percentage of certain monies, and they may have a claim to payments made to others as an inducement to 
support exchange wagering.  
 
Most significantly, compelling disclosure of such financial ties is necessary in order to avoid unlawful 
payments, as had already been proposed by one exchange wagering applicant. Betfair has agreed to guarantee 



  

certain payments to the Thoroughbred Owners of California (TOC), and certain race tracks, as an inducement to 
secure support for exchange wagering in California. Such payments would serve as guarantees for purses. 
Although the agreement has not yet been implemented pending TOC approval, such agreement is directly 
related to the Proposed Regulations, and should be of concern to the Board.” 
 
Response:  The Board disagrees.  CHRB form 229 (New 05/12) Application for License to Operate Exchange 
Wagering, requires the applicant to provide extensive financial information.  Section (c)(7) of the CHRB form 
229 also requires the applicant to indicate if the applicant or a parent company holds a financial interest in any 
race track, casino or advance deposit wagering provider.  It is not clear how the agreement between 
Thoroughbred Owners of California and Betfair is directly related to the proposed exchange wagering 
regulations. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012: “California Business & 
Professions Code § 19618 expressly limits the source of purses, and does not permit a payment of the type 
proposed by Betfair to "guarantee purses".3 Absent inclusion in the Proposed Regulations of a requirement to 
disclose any financial ties to industry members, such unlawful payments could go undisclosed. Furthermore, the 
Proposed Regulations should contain a rule stating that any applicant that makes such an illegal payment will 
not be eligible to receive an exchange wagering license.” 
 
Response:  Business and Professions Code section 19618 does not apply to exchange wagering operators.  The 
section prohibits persons licensed to conduct a horse racing meeting from making specified payments. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “3   Some may argue 
that foreign bookmakers do in fact pay a fixed sum for the right to book wagers on California races, and that the 
purse guarantee payments proposed by Betfair are no different. However, the fixed sums paid by foreign 
bookmakers are compensation for booked bets, not compensation for parimutuel bets authorized by the 
California horseracing law and related regulations. Thus, if exchange wagering is bookmaking (as it clearly is), 
then the fixed payments would be acceptable, but exchange wagering cannot be conducted in California because 
bookmaking is presently illegal in California. On the other hand, if exchange wagering is parimutuel, then 
exchange wagering would be permitted under California law, but fixed payments such as Betfair's proposed 
purse guarantee payments are illegal. The Proposed Regulations cannot have it both ways: treating exchange 
wagering as parimutuel to avoid violating California Penal Code § 337a; and as bookmaking to avoid violating 
California Business & Professions Code § 19618.” 

 
Response:  The legislature has defined exchange wagering as a form of pari-mutuel wagering (Business and 
Professions Code section 19604.5(a)(7).) Business and Professions Code section 19618 does not apply to 
exchange wagering operators.  The section prohibits persons licensed to conduct a horse racing meeting from 
making specified payments. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “7. The Board should 
Include Regulations Assuring that the Horse Racing Industry is not Economically Harmed by Exchange 
Wagering. The CHRB is responsible for ensuring the viability of horse racing in the State of California. Clearly, 
the economic well-being of the industry is of great concern in these times, and much of the debate concerning 
exchange wagering revolves around its economics. More specifically, there is a legitimate fear that exchange 
wagering, whereby in effect a bookmaking system would be implemented through the Internet with a reduced 
takeout, would negatively impact the industry financially.” 
 
Response:  No regulation can guarantee the economic viability of the horse racing industry. The Board was 
tasked with promulgating rules, regulations and conditions under which exchange wagering may be conducted 
in California.  If the industry determines the exchange wagering model is harmful it can refuse to negotiate the 
exchange wagering agreements required for such wagering to occur.  
 



  

Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Betfair, the leading 
proponent (and likely profiteer) of exchange wagering, has opined that there would be limited cannibalization 
(loss of parimutuel wagering which offers a larger payout to the industry) and ultimately increased revenue to 
the industry. Others are highly skeptical of this position, and there has been no empirical evidence offered to 
support it.  
 
Nonetheless, the horse racing industry cannot withstand a potentially devastating loss of revenue if the worst 
case scenario comes to fruition. Because it is the online exchange wagering operators such as Betfair which 
stand to benefit most from exchange wagering and can better withstand any financial loss, the Board should 
include Regulations which provide that exchange wagering operators must pay all of the same statutory 
expenses as parimutuel operators. Section 19604.5 does not limit the CHRB's ability to impose these payment 
obligations on exchange wagering operators. If the CHRB refuses to do this, then Santa Anita will likely elect to 
conduct exchange wagering at the track in which Santa Anita would facilitate exchange wagers that pay real 
track odds and in which only bets to win are accepted from the public (and matched against all of the other win 
bets placed on other horses in the race). Since players would have to pick a horse or horses to win in order to 
cash a ticket (as opposed to betting on a horse to lose), all of the integrity issues caused by Betfair's exchange 
wagering model would be avoided. Furthermore, since Santa Anita would not be placing the wagers into the 
parimutuel pools, then Santa Anita would not have to fulfill any of the traditional payment obligations required 
of parimutuel wagers. Instead, Santa Anita would use the savings to bonus "on-track" players to encourage 
people to come to the track.” 
 
Response:  The “statutory expenses” currently paid by the industry are derived from the takeout mandated by 
the Business and Professions Code.  Business and Professions Code section 19604.5(g) provides that an 
exchange wagering licensee shall not be required to retain, withhold or takeout any amounts from any exchange 
wagers, except as expressly set forth in the applicable exchange wagering agreement.  The wagering scheme 
proposed by Santa Anita may not constitute exchange wagering.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “8. The Rules as 
Proposed must be Modified or They will Violate Both State and Federal Laws.  
 
Again, we urge the Board to simply defer this matter until the foregoing issues can be adequately addressed. 
However, if the CHRB is inclined to adopt regulations at this time, then, at a minimum the Proposed 
Regulations must be modified in the following manner, or they will violate the IHA, federal criminal statutes 
and Penal Code § 337a:  
 
- A rule must be added to prevent California residents from wagering against non California residents on races 
conducted outside of California.” 
 
Response:  Business and Professions Code section 19604.5(b) provides that notwithstanding any other law, rule, 
or regulations, exchange wagering by residents of California and residents of jurisdictions outside of California 
on the results of horse races conducted in California, and by residents of California on the results of horse races 
conducted outside of California, shall be lawful.  Rule 2089.5, Requirements to Establish an Exchange 
Wagering Account requires the operator to gather and verify the principal residence.  In accepting exchange 
wagers the operator will know if the patron is not a California resident.   
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “A rule must be added 
to require an exchange wagering applicant to disclose all financial ties such applicant has to the industry with 
respect to exchange wagering matters.” 
 
Response:  The Board disagrees.  CHRB form 229 (New 05/12) Application for License to Operate Exchange 
Wagering, requires the applicant to provide extensive financial information.  Section (c)(7) of the CHRB form 



  

229 also requires the applicant to indicate if the applicant or a parent company holds a financial interest in any 
race track, casino or advance deposit wagering provider.   
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:   “A rule must be added 
that explicitly prohibits an exchange wagering applicant from soliciting the consent of the applicable 
horsemen’s group through the payment of purse guarantees or other inducements that violate California law.” 
 
Response:  Business and Professions Code section 19618, which prohibits racing associations from paying such 
considerations to horsemen, does not apply to exchange operators.   
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Rules must be added 
that require an exchange wagering operator to pay the same amounts as are paid by parimutuel operators (e.g., 
stabling and vanning fees, license fees, workers comp fees).” 
 
Response:  The amounts currently paid by the industry are derived from the takeout mandated by the Business 
and Professions Code.  Business and Professions Code section 19604.5(g) provides that an exchange wagering 
licensee shall not be required to retain, withhold or takeout any amounts from any exchange wagers, except as 
expressly set forth in the applicable exchange wagering agreement.  Such payments can be negotiated in the 
required agreements.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The definition of 
"Exchange" must be modified by the addition of the following language: "An exchange is one manner, but not 
the only manner, in which exchange wagering can be conducted." 
 
Response:  The Board disagrees.  This is contrary to Business and Professions Code section 19604.5(a)(4).  It is 
not clear how exchange wagering can be operated without an exchange. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The definition of 
"Exchange Wagering Account" must be modified by the addition of the following language: "With respect to 
exchange wagers placed with a licensed racing association at a racetrack, the only requirements for an exchange 
wagering account are that the person opening the account be at least 18 years of age, and a resident of 
California or present in California at the time when the wager is placed. None of the other account requirements 
set forth in these rules shall be applicable to such wagers." 
 
Response:  The Board disagrees.  No reason is given to treat persons opening exchange wagering accounts at 
licensed racing associations any differently from others.   
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Rule 2086.1 (b) must 
be deleted. This rule purports to allow an online exchange wagering operator licensed by California to accept 
wagers from non-California residents on non California races, creating a regulatory burden on the State of 
California with no benefit to the State of California, its citizens or its horse racing industry.” 
 
Response:  The Board disagrees.  Potential exchange wagering licensees may operate in many jurisdictions, and 
other states may enact exchange wagering.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The application fee of 
$ 1,400,000 set forth in Rule 2086.5(b) may be appropriate for an online exchange wagering operator. However, 
it is clearly excessive in the case where a licensed racing association accepts exchange wagers through its 
windows at a racetrack facility. Accordingly, the application fee provision must be modified.” 
 



  

Response:  The Board disagrees.  The cost of licensing and regulating an exchange wagering licensee will not 
change based on where an exchange wager is accepted.  In addition Rule 2086.5 allows the Board to modify the 
license fee if appropriate.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The following 
language must be added to the end of Rule 2086.6(h): ", which accounts may be utilized for wagers on 
California races only (i.e. , such account cannot be utilized to wager on non-California races)." 
 
Response:  The Board agreed and modified Rule 2086.6 in accordance with the comment.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The phrase "if 
applicable" must be added to the end of Rule 2086.7(D) and Rule 2086.7(E).”  
 
Response:  The Board disagrees.  It is not clear how adding the phrase “if applicable” will add to the 
regulations.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The phrase "if 
permitted by law" must be added after the phrase "flat fee" in Rule 2086.7(H) and Rule 2086.7(I).” 
 
Response:  The Board disagrees. The California horse racing industry currently offers rebates on wagers.  A 
“flat fee” is another form of rebate.  No reason is given for adding the phrase “if permitted by law”. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The time frames set 
forth in Rule 2089 are not sufficient to protect the public and must be extended.” 
 
Response:  The Board agreed and modified Rule 2089 to provide additional time for the public to take action. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The first sentence of 
Rule 2089.5(a) which reads "An exchange wagering account is necessary to place exchange wagers" needs to 
make clear that the only requirements imposed by the rules on accounts used for placing exchange wagers with 
a licensed racing association at a racetrack is that the person opening the account must be at least 18 years of 
age, and a resident of California or present in California at the time when the wager is placed.  Any further 
requirements with respect to this type of wager would be inconsistent with the underlying statute and therefore 
must be deleted.” 
 
Response:  The Board disagrees.  The enabling statute contains several requirements for accounts.  No reason is 
given for treating those who place exchange wagers at racing associations differently from others.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The third sentence of 
Rule 2089.5(a) must be modified by the addition of the following language at the end: "and provided such 
account is used for wagers on California races only.”  
 
Response:  The Board agreed and modified Rule 2089.5 in accordance with the comment.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Rule 2089.5(j) must 
be modified to make clear that it applies only to exchange wagers placed through an online exchange wagering 
account, and does not apply to wagers placed with a licensed racing association at a racetrack facility.” 
 
Response:  The Board disagrees.  Business and Professions Code section 19604.5(d) provides that the Board 
shall approve a licensee’s security policies and safeguards to ensure player protection and integrity.  The 
recording of wagering transactions and communication will provide a valuable tool to ensure such safeguards.  
No reason is given to exempt exchange wagers placed at race tracks from such requirements.  



  

 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “A rule must be added 
that any person laying a wager through an online exchange wagering account or at a licensed racetrack must be 
licensed by the CHRB and have completed a CHRB background investigation.” 
 
Response:  The Board disagrees.  The California Horse Racing Board issues occupational licenses.  Business 
and Professions Code section 19440(a)(4) precludes the Board from licensing the public at large.   
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “The rules regarding 
the use of "pools" in exchange wagering must be greatly expanded to make clear exactly what a "pool" is. 
Given the fact that the Exchange Wagering statute requires exchange wagers to be "placed with, or in, a 
wagering pool" in order to be valid, the Proposed Regulations will be ineffective if they don't make clear what 
constitutes a "pool." The present definition contained in the Proposed Regulations is woefully inadequate, 
raising more questions than it answers.” 
 
Response:  The Board disagrees.  The definition mirrors exactly the definition in Business and Professions Code 
section 19604.5(a)(18). 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “A rule must be added 
making clear that the decision of a racing association not to participate in any or all forms of exchange wagering 
cannot be considered by the CHRB in granting racing dates, and cannot be considered by the TOC in 
negotiating purse contracts.” 
 
Response:  In granting race dates the Board does not intervene in or consider a racing associations’ wagering 
schedules.  The wagering program is a subject of negotiation between the racing association and the horsemen’s 
organization. The Boards’ only requirement is that wagers must be lawful and authorized under the Board’s 
rules and regulations or under the Association of Racing Commissioners International Uniform Rules.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Rule 2089.5(a) must 
be modified to state that only a "Natural person" resident of California may establish an exchange wagering 
account, and a rule must be added insuring that only natural persons hold online exchange wagering accounts, 
and insuring such accounts are not held by a corporate or other legal entity.” 
 
Response:  Business and Professions code section 19604.5(c) states only natural persons with a valid exchange 
wagering account may place wagers through an exchange.  The Board agreed to modify Rule 2089.5, 
Requirements to Establish and Exchange Wagering Account, to provide that only a natural person may open an 
account.  
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “As noted above, the 
primary proponent of the Proposed Regulations is Betfair, which submitted a paper (and its own proposed 
regulations) to the Board in October. Betfair asserts therein that it pioneered exchange wagering in the United 
Kingdom in 2000, and is committed to maintaining the integrity of racing. What Betfair fails to address is that 
the Proposed Regulations create a system with an incentive to lose for an instant reward, and thus the prospect 
of dishonesty fosters the perception of a lack of integrity in the sport. Moreover, this is not a dire "the sky is 
falling" warning; this was the actual result in Betfair's England within the past year.” 
 
Response:  The Board disagrees.  The proposed exchange wagering regulations implement the provisions of 
Business and Professions Code section 19604.5.  Trainers and jockeys will still be required to put forth their 
best effort. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012:  “Last December, 11 
people, including 4 Jockeys and 2 Owners, were sanctioned by the British Horseracing Authority for their 



  

corruption with respect to 10 different races in 2009. The fixed races involved "laying bets"; the fixers took 
wagers from unsuspecting bettors who didn't know that their horse couldn’t win because the fixers had assured 
that the horse would not win. It did not require the connivance of other owners or jockeys in the race; it only 
took one horse, because that was how the new system operated. And that is how the Proposed Regulations 
before the CHRB would operate.” 
 
Response:  The Board disagrees.  The proposed regulations will implement the provisions of Business and 
Professions Code section 19604.5.  The regulations will not be the cause of corruption.  It is the individual who 
tries to beat the system who causes corruption.  The example used for this comment actually demonstrates that 
it is more difficult to cheat under exchange wagering where all wagers and communications are recorded.   
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated June 22, 2012: “Moreover, the 
Proposed Regulations are unlawful, create criminal jeopardy to the participants, and the prospect of adoption of 
these Regulations, only to have them subsequently litigated and overturned in the Courts after a period of 
exchange wagering has been permitted, would be extremely disruptive to the racing industry.” 
 
Response:  In adopting the proposed exchange wagering regulations the Board is fulfilling Business and 
Professions Code Section 19604.5.  The Board is not making a judgment regarding the enabling statute, and it 
does not have the power to negate the authority of the legislature.   
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “1. 2086. Definitions. This latest 
version no longer includes the definition "Corrective Wager" which was included in the prior two versions. 
"Corrective wager" is a device allowing the exchange provider to make bets in order to balance unmatched bets. 
Although the definition of "Corrective Wager" is no longer included in the proposed regulations, there is 
nothing in the latest regulations which purports to define or explain the extent of the exchange provider's 
financial interaction with the betting system. We have been told on previous occasions that Betfair, for example, 
does not make wagers. But that is not set forth in the regulations. On the other hand, will Betfair make the 
market on races? Will it have market makers at the ready? None of these issues are addressed in the regulations 
despite the removal of the "Corrective Wagers" definition. Moreover, the definition of "Corrective Wager" is in 
the Exchange Wagering Law (B&P §19604.5). Why it no longer is in the regulations is not clear.” 
 
Response:  Exchange providers may make corrective wagers.  The exchange providers’ policies regarding 
corrective wagers may be found at the providers’ websites and in their printed literature.  The Board is not 
aware of conversations the California Thoroughbred Trainers may have had regarding Betfair’s use of 
corrective wagers or market makers. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “2. 2086.1(b). Authorization for 
Exchange Wagering. This is an entirely new section which has not appeared in the previous two versions. The 
Informative Digest for subsection (a) states that the conduct of exchange wagering is under the overview of 
Article 27 which" ... may seem to contradict other rules and regulations of the Board." That is inconsistent with 
California law which requires that new regulations be consistent with all existing statutes, regulations, court 
decisions and other provisions of law. [Government Code §11349, et seq.] Since exchange wagering is, as a 
matter of law, a form of pari-mutuel wagering, it must necessarily be consistent with the laws and regulations 
governing that form of wagering, as well. Under California law, only pari-mutuel wagering is allowed. 
 
Subsection (b) makes reference to the licensee not offering out-of-state exchange wagering to California 
residents. It appears to be in conflict with Business and Professions Code section 19604.5(b) which does allow, 
under certain terms and conditions, for betting on out-of state races by California account holders. Subsection 
(b), on the other hand, seems to prohibit wagering on out-of-state races by California residents. Clarification is 
required.” 
 



  

Response:  The proposed regulations permit non-California residents to engage in exchange wagering only on 
California races.  Non-California residents are not permitted by statute to engage in exchange wagering on races 
outside of California.  (See Business and Professions Code section 19604.5(b)(2))  Further, non-California 
residents may only open an exchange wagering account if doing so does not violate federal law or the laws of 
the state wherein they reside.   
 
Therefore, the burden is on the exchange wagering licensee to ascertain whether or not the non-California 
resident can legally open an exchange wagering account.  Moreover, it is incumbent upon the non-California 
residents to assure themselves that opening such an account is permissible in the state where they reside.  It is 
neither the responsibility nor obligation of the California Horse Racing Board to determine if, under federal law 
or another states law, a particular non-California resident can legally open an exchange wagering account with 
the exchange wagering licensee. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “3. 2086.5(b). Application for 
License to Operate Exchange Wagering. Reference is made in subsection (b) to CHRB Form 229 (New 02/12). 
In other parts of the regulations and informative digest, this Form is cited with an effective date of (New 04/12) 
or (New 05/12). Whatever is the accurate date, it must be consistent throughout the packet.” 
 
Response:  The Board agrees.  The references to CHRB form 229 (New 02/12) were corrected to reflect a 
consistent date. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “4. 2086.6(i). Operating Plan 
Required. Subsection (i) attempts to make the operating plan non-disclosable pursuant to Government Code 
section 6254.1 It is not clear how the exemption in Section 6254 applies to these records. No privilege is stated. 
The only privilege which seems remotely applicable is the "Trade Secrets" privilege and if so, the trade secrets 
would only apply to a small portion of the operating plan. Trade secrets should remain confidential. As for the 
remainder of the operating plan, there is no exemption from disclosure set forth in the Exchange Wagering Law. 
It is not clear how subsection (i) is harmonious with the Exchange Wagering Law. The trade secrets can be 
protected while making the remainder of the operating plan, including the critical budgetary estimates and 
wagering information, disclosable.” 
 
Response:  The operating plan is official information required by the Board.  The operating plan describes for 
the Board how the applicant will achieve its objective of offering exchange wagering to the public.  A candid 
assessment has to be confidential.  Information regarding exchange wagering transactions may be obtained from 
the CHRIMS database to which the Thoroughbred Owners of California (TOC) has access. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “5. 2086.7. Exchange Wagering 
Data. Subsection (a)(l)(I) speaks of ''percentage or flat fee rebated to each account holder." It is not clear what 
is meant by "rebate." There is no other mention of the word or definition of "rebate" in either the Exchange 
Wagering Law or the proposed regulations. Is this the settled amount returned to a winning wager or is this 
some promotional inducement for wagering at certain levels? It is not clear since it only appears in this single 
isolated instance.” 
 
Response:  The California horse racing industry currently may offer rebates to patrons who place a wagers.  The 
Board’s regulations currently do not define “rebate”, and whether a rebate is a settled amount or promotional 
inducement is entirely up to the provider.  Rule 2086.7, Exchange Wagering Data, merely requires that, if such 
a rebate is paid, the exchange wagering provider must report the percentage or flat fee rebated to each account 
holder.  It is not clear why this is such a mystery to the California Thoroughbred Trainers.   
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “6. 2086.8. Monitoring Systems 
and Notification. Subsection (a)(3): delete "occur" at the end of the sentence.” 
 



  

Response:  The Board agreed, and deleted the word “occur”. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “7. 2087. Suspending Markets. 
Subsection (c) allows the exchange provider to settle the market "upon the completion of an investigation" 
related to fraud, etc. Since it is conceivable that a suspicious transaction would involve only a small fraction of 
the entire wagering pool, it is not clear why the payoffs for the remainder of the market would have to be 
delayed. Language to the effect, " ... or at any appropriate time before completion of the investigation ... " 
following the opening clause would seem more in keeping with the practical reality of such situations. In this 
way, those account holders who had nothing to do with the suspicious wagers would not be unduly prejudiced 
by the delay in conducting an investigation into the race.” 
 
Response:  Market suspension occurs when the suspected fraud is believed to be so widespread that it may have 
impacted the entire market, not just certain individuals in the market.  The outcome from market suspension is 
that all the wagers are voided and refunded.  Partial settlement of a suspended market implies that the exchange 
provider is able to identify the good wagers from the bad wagers before the investigation has concluded, which 
is unlikely in the event the fraud looks so widespread that the market is suspended in the first place. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “8. 2087.5. Antepost Market. 
Antepost wagers include a betting element related to whether the horse will even race. There is nothing in the 
Exchange Wagering Law which either defines or allows antepost wagers. There is nothing in the regulations 
which defines how these wagers will be kept separate from the regular exchange wagers. There is nothing to say 
when these pools open or close. How do antepost wagers deal with, for example, a horse which is declared a 
non-starter? Despite all this missing and necessary information, 2087.5 is the only proposed regulation which 
speaks of the antepost market. Finally and separately, there is tremendous potential for mischief if scratching a 
horse can mean winning a bet. This proposed rule needs further clarity and consistency.” 
 
Response:  Business and Professions Code section 19604.5 does not explicitly address antepost markets.  
However, 19604.5(b)(3) states that exchange wagering shall be conducted pursuant to rules and regulations 
promulgated by the Board.  Business and Professions Code section 19604.5(e)(1) provides that the Board shall 
have full power to prescribe rules, regulations, and conditions under which exchange wagering may be 
conducted in California.  Clearly, the Board may promulgate a regulation governing antepost wagers.   
 
An antepost wager is a “regular” exchange wager.  A horse that fails to start for any reason will result in a 
losing wager for the person who wagered the horse would start.  Antepost markets close for wagering at the 
close of entries.  That limits anyone taking advantage of information about a horse that arises after entries are 
drawn.  These types of wagers are currently run out of Las Vegas and traditional pari-mutuel pools for the 
Kentucky Derby. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “9. 2087.6. Cancellation of 
Matched Wagers. Subsection (b) sets forth the two instances where the exchange provider would have to notify 
the CHRB of an instance where a matched wager was cancelled. Subsection (b) purposely does not include the 
other two instances in which the provider can cancel a matched wager, namely, technological failure and human 
error. Nevertheless, it is not clear why these unmentioned instances would not be cause for notification of the 
CHRB. The exchange provider should, under all circumstances, notify the CHRB to explain the cancellation of 
a matched wager. It is not clear why this would not be routinely done. Is an unreported cancellation beyond the 
scope of an audit or the reporting requirements of 2086.7? 
 
The language of subsection (c) is unclear and inconsistent with the title of this rule. Instead of saying" ... who 
believes a payout was inappropriately disrupted ..." it should read, " ... who believes a matched wager was 
inappropriately canceled ... " since that is the title of this regulation. Furthermore, "disruption" is not provided 
for and inconsistent with 2086.7, which does, on the other hand, seek all information concerning "cancelations." 
[2086.7(a)(1)(F).]” 



  

 
Response:  Subsection 2087.6 has been modified to require notification of the Board if markets are voided due 
to technological failure.  The Board does not believe it is necessary to receive a written report every time human 
error occurs in recording an exchange wager.  Under current practice racing associations, advance deposit 
wagering providers and simulcast facilities are not required to report such errors made by pari-mutuel clerks. 
 
Subsection 2087.6 allows account holders to submit claims in accordance with Rule 2089, Error in Payments of 
Exchange Wagers.  The regulation provides for the submission of claims for underpayment by patrons, as well 
as appeals to the Board if the claim in rejected by the exchange wagering provider.  
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “10. 2088.6. Cancellation of 
Unmatched Wagers. The language is misleading in that it seems to state that a wager is matched "by the 
provider." The rule should do away with "by the provider" which makes it sound as if the provider is matching 
the bet with its money.” 
 
Response:  The Board agreed and modified Rule 2088.6. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “11. 2089. Errors in Payments of 
Exchange Wagers. This proposed regulation does not contemplate those instances in which only the exchange 
provider becomes aware of an underpayment. It places the burden of knowing about and filing a claim on an 
underpayment squarely and entirely on the account holder. Because it is entirely possible that the provider 
would be the first and only party to know of an underpayment, language should be included that the exchange 
provider must notify the CHRB anytime there is an underpayment. This would be consistent with the Exchange 
Wagering Law which mandates integrity of the system and protection of the public.” 
 
Response:  The Board does not agree that it should be notified every time an error in payment of exchange 
wagers occurs.  The proposed regulation requires the exchange provider to notify the account holder of any 
overpayment or underpayment.  The account holder may dispute the exchange provider’s actions.  If the 
account holder does not agree with the resolution of the over or under payment he may appeal to the Board.  
Under current practice the Board is involved with disputed pari-mutuel payments only if a patron appeals to the 
Board.  
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “12. 2089.5. Requirements to 
Establish Account. This language has been changed slightly, namely, (d)(I). However, the regulation gives total 
discretion to the exchange provider to close accounts. Does not say what happens to the money in an account or 
what redress an account holder may have. Nor does it establish that the Board retains ultimate review. While the 
Exchange Wagering Law does contain specific references to cancelled wagers, it says nothing about cancelling 
accounts.” 
 
Response:  Business and Professions Code section 19604.5 provides that the Board shall have full power to 
prescribe rules, regulations, and conditions under which exchange wagering may be conducted in California.  
The form CHRB-229 (New 5/12) Application for License to Operate Exchange Wagering requires the applicant 
to provide the terms of agreement used to establish an exchange wagering account.  In addition the required 
operating plan must include the exchange provider’s management policy of customers account.  If an exchange 
operator’s handling of customer accounts becomes an issue the Board may withhold approval of the application 
until the problem is resolved.  
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “13. 2090. Posting Credits for 
Winnings from Exchange Wagers. Allows the exchange provider to settle wagers before the race is official, 
contrary to Racing Rule 1955. Pari-mutuel wagers are settled after the race is declared official. This regulation 
seems incompatible with existing regulations. It is not clear why this is so important to the provider. The 
information in the informative digest is not helpful. It seems to limit this scenario to antepost wagers only. But 



  

the language of the proposed regulation does not limit these payoffs to antepost wagers. If that is the case, it 
should so state. It is not clear if payoffs for regular exchange wagers will be allowed before the race is declared 
official. The only way a race can be "determined with certainty" is to have it declared official. That is the 
cornerstone of pari-mutuel wagering. Any claim that this regulation is consistent with existing pari-mutuel 
racing rules is not accurate. Even with antepost wagers, a horse may be declared a non-starter long after it has 
crossed the finish line. Only when the race is declared official can the status and finish position of each horse be 
determined with certainty. In sum, 2090 cannot be reconciled with Racing Rule 1955 using this language.” 
 
Response:  Rule 2090, Posing Credits for Winnings from Exchange Wagers has been modified to allow for 
settlement of exchange wagers on scratched entries and antepost wagers only.  In both instances only antepost 
wagers would apply, and the outcome of the wager is not dependent on the stewards declaring a race official. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “14. 2091.5. Suspending an 
Exchange Wagering Account. Again, there is no language prohibiting the provider from unilaterally taking 
money out of an account, in contravention of the Exchange Wagering Law which mandates protection for the 
public. At a minimum, funds in a suspended or closed account should be maintained until an investigation is 
complete and the account holder has had an opportunity to be heard. While the Exchange Wagering Law does 
contain specific references to cancelled wagers, it says nothing about cancelling or suspending accounts.” 
 
Response:  The Board agreed and modified Rule 2091.5, Suspending an Exchange Wagering Account, to 
provide that funds in a suspended account shall be maintained by the exchange operator until such time that the 
investigation associated with the suspension is complete, or the account is no longer suspended.  
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “15. 2091.6. Powers of Board to 
Review and Audit Records. The essence of pari-mutuel wagering is complete public disclosure of wagers, pool, 
revenues and distributions. On the other hand, this section states that "access to and use of information 
concerning exchange wagering transactions ...shall not be disclosed publicly." As stated above, it does not 
appear that any privilege attaches to this information and thus would not be prohibited under the PRA. For 
industry stakeholders who are planning budgets and would like to review the exchange provider's estimations 
for past and future wagering, this information seems critical and relevant. On balance, the public would be 
served by its disclosure as opposed to any potential harm to the exchange provider. To be sure, the provider 
should be able to protect its trade secrets with regards to software, etc. But the wagering and budgeting 
information should be disclosed. There is nothing in the Exchange Wagering Law which extends this protection 
to these records or which ordains these records as "proprietary to the exchange provider." To that extent, this 
regulation is inconsistent with Exchange Wagering Law, pari-mutuel wagering and public disclosure laws.” 
 
Response:  Exchange wagering providers are not government entities and are not subject to the Public Records 
Act (PRA).   
 
To offer exchange wagering there must exist an agreement between the exchange provider and the applicable 
racing association or racing fair and the horsemen’s organization.  If the parties wish to have access to such 
financial information, they may require its disclosure under the agreements. 
 
The proposed Rule 2086.7, Exchange Wagering Data, requires the reporting of such wagering data to the non-
profit horse racing data base (CHRIMS).  Racing associations have access to CHRIMS data. 
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “16. 2092. (Old). Distribution of 
Exchange Wagers. The old section 2092 has been deleted. Business and Professions Code section 19604.5(i)(3) 
of the Exchange Wagering Law sets forth the distribution of exchange revenues, to wit, "fifty percent. ....shall 
be paid to horsemen participating in the meetings ... " Thus, if fifty percent is paid to the purse pool, will the 
statutory deductions for TOC, CTT and the Pension also be deducted? The implementation of the raised takeout 



  

in SB 1072 caused an appreciable decline in statutory distributions to TOC, CTT and the Pension, and now 
Exchange Wagering threatens to exacerbate the problem further unless addressed and clarified.” 
 
Response:  Distributions are made pursuant to the exchange wagering agreements required under Business and 
Professions Code section 19604.5(b)(2) through (b)(7).  In addition, Business and Professions Code section 
19604.5(g) provides that no exchange wagering licensee shall be required to retain, withhold, or take out any 
amounts from any exchange wagers, except as expressly set forth in the applicable exchange wagering 
agreement.  
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “17. 2092. (New). Exchange 
Wagers Placed After the Start of a Race. This new 2092 is the same as the old 2092.5. Nevertheless, this 
regulation misstates the language of the Exchange Wagering Law. The regulation states that these wagers are 
allowed " ... as approved by the Board ... " while B&P section 19604.5(k) states that these wagers are allowed " 
... if authorized by the board, racing association, or racing fair conducting the races, and the horsemen's 
organization responsible for negotiating purse agreements for the breed on which the exchange wager is 
made." The proposed regulation should mirror the law and include the entities listed in the law.” 
 
Response:  The Board agreed and modified Rule 2092, Exchange Wagers Placed After the Start of a Race, to 
state that such wagers must be authorized by the racing association and horsemen’s organizations, and approved 
by the Board.  
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “18. 2092.6. Suspension of 
Occupational License. Because of the potential severity and/or duration of a penalty levied against a licensee 
pursuant to this regulation, a formal APA hearing should be required. When dealing with a recognized property 
right as exists in an occupational license, due process demands a formal hearing. (See, Govt. Code §11410.1 0) 
Also, the "probable cause" standard set forth in this regulation is rendered substantially meaningless by the use 
of the word "may." This regulation should be revised to (1) delete the word "may" from the probable cause 
description so that it would read" ... cause to believe that such person has committed acts of fraud ... ," (2) 
require a formal hearing by the Stewards upon receipt of credible information of fraud, etc., and (3) include the 
provisions of Racing Rule 1762, Temporary Stay Order, which goes hand-in-hand with Racing Rule 1761. As 
set forth in the racing rules, a licensee is afforded the opportunity to request a stay of any ruling, order or 
decision of the Stewards. The same should be true for these new regulations. Interestingly, the informative 
digest preamble on this section dispenses with the word "may" as suggested herein.” 
 
Response:  The Board agreed and modified Rule 2092.6, Suspension of Occupational License, to delete the 
word “may” from the probable case standard.  The rule was also modified to require a preliminary hearing to 
determine if probable cause exists.  Nothing prevents a licensee from requesting a temporary stay under Rule 
1762, Temporary Stay Order.  
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “19. 2093. Certain Practices. 
Will exchange odds be displayed at the track; and if so, how? Will tracks enable Wi-Fi on their premises to 
allow for exchange bets while the bettor is on-track. If not, language is necessary precluding such a possibility. 
Do these practices comply with Racing Rules 1950, et seq., which set forth the parameters for pari-mutuel 
wagering? If exchange wagering need not do so, the regulation should so state. Or, if it is in compliance, it 
should also be stated.  
 
Response:  Exchange wagering odds are set when two or more persons are confirmed by the exchange operator 
as having placed identically opposing wagers in a given market.  One person has offered to lay an outcome at 
the same price that another person has offered to back an outcome.  The “price” is the odds for the exchange 
wagers.  It is not clear how a racing association could display odds for each exchange wager.  Enabling Wi-Fi to 
allow for exchange wagering on track is a business decision.  Currently, patrons at live race meetings can place 
advance deposit wagers by use of electronic media, including cell phones.  



  

 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “Evaluation of Proposed 
Regulations' Compatibility and Consistency with Existing State Regulations: 
 
The Board argues that since the proposed regulations are "the only regulations dealing with exchange wagering 
in California horse racing ...the proposed regulations are neither incompatible nor inconsistent with existing 
state regulations." 
 
The Board's statement is misleading and incomplete. The legislature declared that exchange wagering is a form 
of pari-mutuel wagering. California law mandates that pari-mutuel wagering is the only legal form of wagering 
on horses in California. Hence, exchange wagering regulations must be compatible and consistent with the pari-
mutuel law and regulations. As set forth above, there are instances where the proposed exchange wagering 
regulations are clearly at odds with the existing law or racing rules. Accordingly, the Board should be required 
to fully evaluate the proposed regulations and report their consistency or lack thereof with existing state laws or 
regulations.” 
 
Response:  Business and Professions Code section 19604.5(e) provides that notwithstanding any other law, rule, 
or regulation, the Board shall have full power to prescribe rules, regulations, and conditions under which 
exchange wagering may be conducted in California consistent with section 19604.5, including the manner in 
which exchange wagers may be accepted and the requirements for any person to participate in exchange 
wagering.  The Board has evaluated the proposed exchange wagering regulations, and in adopting them has 
found they are consistent with the enabling statute, as well as existing law and racing rules.   
 
Comment: Carlo Fisco, Law Office of Carlo Fisco letter dated June 22, 2012:  “Results of the Economic Impact 
Analysis: 
 
CTT is unaware of any independent economic impact analysis done regarding California exchange wagering. 
Without such an analysis, it is premature for the Board to claim that "the adoption of the proposed regulations 
will not eliminate jobs within California." The single most critical factor in this inquiry would be how much, if 
any, exchange wagering would cannibalize the existing pari-mutuel wagering pool. Although there have been 
some unscientific opinions from vested interests submitted on this issue, there is no certain method of 
ascertaining this effect without a proper impact analysis. Further, the Board's claim that the proposed 
regulations will have a positive environmental effect in that people will no longer drive to the racetracks 
underscores the danger of that scenario. A continuing decrease in live attendance and handle is a negative 
contingency, not a positive one.” 
 
Response:  The Board disagrees.  In preparing to draft and promulgate the proposed exchange wagering 
regulations the Board solicited studies and comments from interested parties on the impact of exchange 
wagering or pari-mutuel betting and the economics of the California horse racing industry.  In completing its 
economic impact assessment the Board relied on the submissions.  Further, comments received during the 45-
day public comment period demonstrate that the prospect of exchange wagering in California has already 
resulted in new jobs and significant capital investment.  
 
Comment: Martin Cruddace, Betfair letter dated June 22, 2012: “From a policy perspective, implementing 
exchange wagering now makes as much sense as it did when the Legislature, with considerable foresight, 
enacted SB 1072 in 2010. If I may briefly set out those policy considerations: 
 
Exchange wagering was intended to create jobs and already, before implementation, Bettair alone has created 
over 70 well remunerated Californian jobs in the building technology of our US exchange, which is currently 
housed in Sacramento, and further in the preparation for the implementation of our US exchange wagering 
program subject to CHRB approval; 
 



  

In addition to the jobs we have already created in anticipation of exchange wagering, we have an agreement 
with PMGE Local 280 to create up to an additional 15 union jobs related to California exchange wagering;  
 
Exchange wagering was intended to create investment in California and Belfair alone has already invested over 
$10 million in building our US exchange and preparing for its implementation, the vast majority of which was 
made in California; and the ability to implement those investments will, as I am sure you understand, shape our 
view on future investments in California racing on matters such as high definition television for TVG;  
 
Exchange wagering was intended to help racing associations and horsemen through revenue sharing 
agreements; and our revenue sharing agreement with Los Alamitos and the Pacific Coast Quarter Horse Racing 
Association guarantees that non-stakes purses will increase at least 10% over prior year levels; and 
 
The implementation of exchange wagering was intended to increase the integrity of racing through state-of-the-
art real-time monitoring technologies as well as forensic capabilities; and the CHRS's approval of the Betfair 
US exchange wagering application will immediately enable the CHRB to acquire the hardware, software and 
expertise to put it on par with any racing regulator in the World.” 
 
Response:  The Board agrees.  The legislature enacted Business and Professions Code section 19604.5, which 
authorizes exchange wagering in California.  The legislature was looking to foster positive growth and 
innovation in this state’s horse racing industry.   
 
Comment: Martin Cruddace, Betfair letter dated June 22, 2012: “Most of all, exchange wagering is proven to 
help racing get what it needs most - new fans, new bettors and new sources of revenue generated by its own 
product. With the exchange at our core, Betfair has been able to attract more than 4 million customers globally 
and, while we have successfully integrated a wide variety of sports, entertainment and gaming products into our 
Internet platforms, horseracing remains an incredibly important and vital source of revenue. As evidenced by 
our investments in California since 2010, made in anticipation of exchange wagering coming to the state, we 
sincerely believe that the exchange will have the same positive effect on California horseracing as it has 
elsewhere in the World.” 
 
Response:  The Board agrees.  The legislature was looking to foster positive growth and innovation in this 
state’s horse racing industry.   
 
Comment: Martin Cruddace, Betfair letter dated June 22, 2012: “We know you will hear differing views from 
others on this topic, but we want to point out that many of those alternative views are held by companies that 
either compete with our TVG ADW business in California and/or have not made the investment or commitment 
of Betfair to acquire exchange wagering technology or object on both grounds. Business self-interest is 
understandable, but, you will forgive me for saying, it should not stop a state regulatory agency from 
implementing a statute as the Legislature intended that is otherwise in the best interest of California racing, as 
supported by the enclosed letters from Los Alamitos Racing Association, the Pacific Coast Quarter Horse 
Racing Association, Del Mar Thoroughbred Club, PMEG Local 280, Hollywood Park Racing Association, Cal 
Expo and Fairplex. The California Authority of Racing Fairs has indicated its support of our application as 
well.” 
 
Response:  The Board agrees that Business and Professions Code section 19604.5 requires that it promulgate 
regulations enabling exchange wagering in California.  Subsection 19604.5(e) states that notwithstanding any 
other law, rule, or regulation, the Board shall have full power to prescribe rules, regulations, and conditions 
under which exchange wagering may be conducted in California consistent with section 19604.5, including the 
manner in which exchange wagers may be accepted and the requirements for any person to participate in 
exchange wagering. 
 



  

Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “TwinSpires seeks to ensure 
that the regulations are consistent with SB 1072, the underlying legislation that authorized the adoption of these 
regulations. In addition, it is important to develop an exchange wagering program that is workable, that 
promotes the economic future of the horse racing industry in California, and is well thought through, as it will 
likely serve as precedent through the United States, given that California is the first state to attempt to license 
and regulate exchange wagering.” 
 
Response:  The Board agrees.   
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “In a number of situations we 
have raised questions about the Board’s reasons for certain regulatory provisions. We have pointed out where 
the Initial Statement of Reasons does not provide an adequate explanation for the regulation and, in those 
instances, we urge that additional information be provided so that the particular provision can be more fully 
evaluated in terms of its impact on the exchange wagering program.” 
 
Response:  The Board considered each of the GreenbergTraurig comments and it endeavored to provide a 
complete response, where necessary. 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “Subdivision (a) of this section 
provides that exchange wagering may be conducted under the provisions of sections 19604.5(b)(2) to (7) of the 
statute. Paragraphs (4) through (7) all require an exchange wagering agreement with the racing association or 
fair and the horsemen's organization. 
 
Exchange wagering is a significantly different form of wagering than pari-mutuel wagering. The Board 
acknowledged that repeatedly throughout its Initial Statement of Reasons as justification for these regulations. 
One of the unique aspects involved in exchange wagering is that a bettor may wager on a horse to lose. 
Allowing wagers on a horse to lose raises substantial concerns about the impact of such wagers on the integrity 
of horseracing. Obviously, it is much easier to cause a horse to lose than it is to cause a horse to win. Wagers to 
lay a horse to lose requires greater diligence to assure fairness and integrity. In fact, the Board recognized this in 
section 2092.5 of the regulations. There, the Board specifically prohibits all persons who could contribute to a 
horse losing from wagering on a horse to lose.  
 
The Board's prohibition about who may not bet on a horse to lose does not go far enough to address the 
potential harmful impact on horseracing in California from allowing wagers that a horse will lose. Accordingly, 
the Board is urged to require the exchange wagering agreements with the racing associations, fairs, and 
horsemen's organizations (host track interests) to expressly allow or refuse wagers on a horse to lose. Those 
entities have the greatest stake in maintaining and protecting the integrity of horse racing in California. Each 
should be able to decide whether the risk to the reputation of horseracing is such that wagers on a horse to lose 
should be permitted or not.” 
 
Response:  The suggestion that exchange wagering agreements should be required to expressly allow or refuse 
wagers on a horse to lose would be contrary to the provisions of, Business and Professions Code section 
19604.5.  An exchange wager requires two or more persons to place identically opposing wagers 
(19604.5(a)(7)).  This means one person must offer to back an outcome at the same price at which another 
person offers to lay the selected outcome (19604.5(a)(11)).  The person who lays the selected outcome is 
wagering that the horse will lose.  If an association, racing fair or horsemen’s organization does not wish to 
allow wagers on a horse to lose, they may refuse to enter into an exchange wagering agreement.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The first concern raised by 
the fee provision is that the amount of the fee exceeds the authority granted by the Legislature. As noted, the 
Legislature authorized only the recovery of costs "associated with the licensing or regulation of exchange 
wagering." The legislation does not authorize the Board to require payment up front accompanying a license 



  

application. Further, the fee set out in the regulation of $1.4 million exceeds the "reasonable costs associated 
with the licensing or regulation of exchange wagering." Any fee above the reasonable costs associated with 
licensing and regulating exceeds the authority granted by the Legislature.” 
 
Response:  When the Board may require payment of the license assessment fee is an administrative decision.  
The fee breaks down to $700,000 per license year, and is expected to cover the costs of hardware, software, 
training, personnel – including real time wagering monitors, and enforcement.  Other costs will include case 
management and deputy attorney general fees.  The Board also anticipates the development and management of 
an informant program that will involve confidential payments for information.  When Board staff consulted 
with the British Horse Racing Authority, which has extensive experience with exchange wagering, it was 
informed that the sum of approximately 1.4 million was a reasonable expectation of costs for regulations and 
enforcement.  Mr. Livingston gives no basis for his contention that the proposed license fee exceeds the Board’s 
authority, nor does he propose a fee that he believes may be reasonable.  The $1.4 million fee for a two-year 
exchange wagering license represents the Board’s best estimate of the reasonable costs associated with the 
licensing and regulating of exchange wagering.   
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The second concern raised by 
the fee provision is that nothing is contained in the Initial Statement of Reasons demonstrating the necessity for 
a fee in the amount of$1.4 million, or in any amount. As a consequence, interested parties are precluded from 
commenting on the reasonableness of the costs projected by the Board to be required to license and regulate 
exchange wagering. The absence of information setting out the projected costs defeats the purpose contained in 
the Administrative Procedure Act of requiring an Initial Statement of Reasons to set out the basis for the 
proposed regulations so that interested parties have sufficient information to comment.” 
 
Response:  The $1.4 million license fee is a base figure that reflects the Board’s assessment of the reasonable 
costs associated with the licensing and regulation of exchange wagering for a two year period.  The Board has 
determined that it will require the flexibility to adjust the fee downward should multiple applicants provide the 
benefit of volume with regards to the cost of regulating and licensing of exchange wagering.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The third concern raised by 
the fee provision is its lack of clarity. A regulation, to be valid, has to be clear and understandable to the 
regulated entities. This regulation is written in the disjunctive. The fee amount is $1.4 million "or an amount to 
be determined by the board." Potential applicants for a license are provided no certainty about what the fee 
amount may be. Will it be $1.4 million? More? Less?” 
 
Response:  The $1.4 million license fee is a base figure that reflects the Board’s assessment of the reasonable 
costs associated with the licensing and regulation of exchange wagering for a two year period.  The Board has 
determined that it will require the flexibility to adjust the fee downward should multiple applicants provide the 
benefit of volume with regards to the cost of regulating and licensing of exchange wagering.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “As noted above, the Board 
lacks authority to require an up front fee in conjunction with a license application when the statute calls for 
recovering costs. If the Board, despite that, seeks to collect an up front fee, it must impose that fee by a valid 
regulation adopted consistently with the requirements of the Administrative Procedure Act. The failure to have 
included the basis for estimating the projected costs in the Initial Statement of Reasons means the Board has to 
begin the rulemaking procedure anew. It is not sufficient for the Board, at this time, or in a 15-day notice, to 
provide that information. The Administrative Procedure Act contemplates that interested parties will have a full 
45 days to analyze and prepare comments in response to the justification for a specified fee amount. Without 
starting anew, any fee imposed pursuant to this regulation is subject to being declared invalid.” 
 



  

Response:  The Board disagrees.  The proposal to adopt Rule 2086.5, Application for License to Operate 
Exchange Wagering, was submitted for a 45-day public comment period, as well as an additional 15-day public 
comment period.  The Board has complied with the provision of the Administrative Procedures Act.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “Subdivision (c) of this section 
provides that an exchange wagering license term shall be no more than two years, "unless otherwise determined 
by the board." This provision raises two concerns.  
 
The first concern with subdivision (c) is what is the necessity or reasons for setting the term of a license at two 
years? The Board, in its Initial Statement of Reasons, states that two years "is consistent with current Board 
practice regarding the term of license provided in advance deposit wagering and minisatellite wagering 
entities." The statement that other licenses are for the term of two years fails to explain why two years is chosen 
for an exchange wagering license. Nothing in the Initial Statement of Reasons indicates that the purposes of SB 
1072, that is, promoting the economic future of the horse racing industry in California and to foster the potential 
for increased commerce, employment, and recreational opportunities in California, are best served by a two-
year license. Nothing in the Initial Statement of Reasons indicates what administrative benefits are derived from 
setting a two-year term for advance deposit wagering or minisatellite wagering entities. The essence of the 
Initial Statement of Reasons statement is simply "this is how we do it" without explanation. 
 
The term of the license can have a significant impact on the workability and success of exchange wagering. 
However, without information as to the basis and the evidence demonstrating the necessity for a two-year term, 
it is impossible for an interested party to determine whether the two-year term is appropriate or whether the 
term should be longer or shorter. Again, the Administrative Procedure Act contemplates interested parties 
having 4S days to analyze and comment on the asserted basis for determining that a particular regulation is 
necessary. This is an omission that cannot be remedied by making that information, if it exists, available today 
or in a 15-day notice.” 
 
Response:  Business and Professions Code section 19604.5 does not set a term of license for exchange wagering 
operators.  Business and Professions Code section 19604.5(m) provides that the Board shall promulgate 
administrative rules and regulations to effectuate the purposes of section 19604.5.  In setting a term of license 
for exchange wagering operators the Board determined that it would, consistent with advance deposit wagering 
(ADW) and mini-satellite wagering, provide for a two year license.  (The term of license for minisatellite 
wagering facilities was initially set at two years, but was changed by statute to five years, effective January 1, 
2012) The Board agrees that the term of license can have an impact on the success of exchange wagering.  At 
the same time its experience with advance deposit wagering and mini-satellite wagering has demonstrated that a 
two year term is not unreasonable and has had no demonstrable negative effect on the success of such 
enterprises.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The second concern is that 
subdivision (c) lacks clarity. The regulation says that the term of a license will be for not more than two years 
unless otherwise determined by the Board. Accordingly, potential license applicants have no idea, relying on the 
regulation, what the term of its license will be. What standards will the Board consider in determining whether 
to change the term of a license? Does the Board contemplate lengthening or shortening the term of a license? 
Does the Board contemplate lengthening or shortening the term for different applicants? Substantial uncertainty 
exists with respect to this provision, and as such it fails to meet the clarity standard of the Administrative 
Procedure Act. The lack of clarity also lends itself to lack of consistent application, as the Board could unfairly 
grant varying terms of a license to different licensees.” 
 
Response:  Mr. Livingston’s comment focuses on the Board’s reasoning for a two year term of license, not on 
whether a two-year term is detrimental, or if a different term of license would be better.  Business and 
professions Code section 19604.5 does not set a term of license for exchange wagering operators.  Rule 2086.5, 
Application for License, provides that the Board may set the term of license at not more than two years unless 



  

the Board determines otherwise.  In setting the term the Board relied on current practice regarding advance 
deposit wagering providers.  However, there could be circumstances where the Board determines that an 
applicant should operate under a modified term. This is especially true where an applicant cannot show 
evidence of the required exchange wagering agreements that would cover a two year term.  Under such 
circumstances the Board must have the flexibility to adjust the term of license.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The first concern relates to 
how the Board can determine whether an applicant has satisfied the standards of this subdivision. Exchange 
wagering is an entirely new concept in wagering on horse races. It differs significantly from the standard 
parimutuel wager. The question is how will the Board and its staff acquire the expertise to evaluate applications 
and determine whether the proposed operation plan satisfies the standards of this subdivision.” 
 
Response:  Board staff has extensive experience in reviewing applications for license.  On a regular basis staff 
vets applications for license to operate horseracing meetings, advance deposit wagering, and satellite wagering. 
Rule 2086.6, Operating Plan Required, contains specific requirements for the content of the operating plans.  
With the regulation as a guide it will not be difficult for staff to determine if an applicant has submitted the 
required materials.  The Board will determine if the applicant’s submission meet its criteria for licensing, or if 
additional information is required.  The CHRB-229 (New 5/12) Application for License to Operate Exchange 
Wagering was developed incorporating the exchange wagering requirements identified in Business and 
Professions Code section 19604.5.   
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “TwinSpires is particularly 
concerned because it appears that the program contemplated today is largely that proposed by Betfair. The 
Board's legislative mandate is to implement a program that promotes the economic future of the horse racing 
industry and to foster increased commerce, employment, and recreational opportunities in California. Clearly, a 
program designed by a single, potential licensee does not necessarily promote those goals. The Board, no doubt 
agrees, that what is in California's best interest is to design a program for multiple licensees with the legislative 
goals uppermost in mind.” 
 
Response:  The Board does not agree that the proposed regulations are designed to favor one provider.  The 
majority of the proposed regulations are modeled on the existing ADW regulations found in Article 26, 
Advance Deposit Wagering.  Using the logic of this comment Betfair could argue that the Board was favoring 
Churchill Downs, which owns TwinSpires (an ADW Provider) and is an applicant for license to operate 
exchange wagering.   
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The second concern relates to 
the provision's lack of clarity. The provision authorizes the Board to approve or not an application even if it 
meets the demonstration set out in the regulation. The implication of the provision is that there may be other 
standards that the Board is looking at, that if met will result in approval and if not met will result in denial. If 
that is the case, the provision lacks clarity because those other standards are not set out. If there are no other 
standards, then why is the regulation ambiguous as to whether the Board will approve the application or not if 
those standards are met? These questions demonstrate the lack of clarity of this provision.” 
 
Response:   In exercising its authority to license entities that participate in horseracing meetings with pari-
mutuel wagering the Board must retain the flexibility to examine matters that may not appear in an application 
for license or a rule or regulation of the Board.  This is particularly true with exchange wagering as the Board is 
required to determine if an applicant’s policies and safeguards sufficiently ensure player protection and 
integrity, as well as a host of other issues.  It could be argued that the Board would be remiss in its duties if it 
used a static listing of issues or matters it would take into account in determining if an applicant is qualified for 
license as an exchange operator.  
 



  

Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The third concern with 
subdivision (d) of this section is that the regulation appears to provide the Board with discretion as to whether to 
approve or deny a license even if the specified standards are met. Nothing in the Initial Statement of Reasons 
discusses this provision at all. Accordingly, no evidence, certainly no substantial evidence, exists to demonstrate 
the necessity for providing that kind of discretion or flexibility to the Board. The absence of evidence 
demonstrating the necessity for this provision renders the provision invalid. Accordingly, if the Board wants to 
preserve discretion and flexibility, at a minimum, it must demonstrate the need for that discretion and flexibility 
with substantial evidence.” 
 
Response:  The Board disagrees.  Under Business and Professions Code section 19604.5(d) the Board is 
required to determine if an applicant’s policies and safeguards sufficiently ensure player protection and 
integrity.  There is no way the Board could anticipate or compile a complete listing of issues or matters it might 
take into account in determining if an applicant is qualified for license as an exchange operator.  
 
The Board’s discretion as to whether to approve or deny an exchange operator’s license is consistent with 
current practice.  Board Rule 1434, Denial of License, provides that the Board may deny a license to conduct a 
horse racing meeting if it determines that proposed horse racing meeting is not in the public interest or fails to 
serve the purposes of Horse Racing Law.  Current advance deposit wagering regulations provide that the Board 
may conduct investigations, inspections or request additional information from the applicant as it deems 
appropriate in determining whether to approve a license. 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The first concern is the lack 
of clarity. The section provides that the operating plan shall contain such information as required by the Board. 
Despite listing in several subdivisions specific information to be included in an operating plan, the implication 
is that the Board may require other information. What other information is contemplated? That question 
demonstrates the lack of clarity in this section.” 
 
Response:  The Board disagrees.  The information required under Rule 2086.6, Operating Plan Required, must 
be provided by the applicant.  However nothing prevents the Board from requesting additional information in 
fulfilling its obligation to ensure the applicant is qualified.   
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The second concern is found 
in subdivision (c). That subdivision pertains to technology and hardware and software systems. The Initial 
Statement of Reasons seeks to establish necessity for many of the provisions of the regulation that duplicate the 
statute by saying the wagering public generally turns to the Board's rules and regulations if there is a question of 
procedure or meaning. It goes on to say that including statutory provisions in the regulation, it will provide 
clarity for persons who may use the Board's regulations to engage in exchange wagering. That undoubtedly is 
true for entities that are regulated by the Board as well. As a consequence, subdivision (c) raises a potential trap 
for the unwary. 
 
While subdivision (c) requires the technology and hardware and software systems to include certain 
capabilities, the regulatory provision by no means describes everything that the statute requires in those 
systems. For example, the statute, in 19604.5(d), requires as part of the licensee's application "security policies 
and safeguards to ensure player protection and integrity. including, but not limited to, provisions governing the 
acceptance of electronic applications for persons establishing exchange wagering accounts, vocation and age 
verification confirmation for persons establishing exchange wagering accounts, the use of identifying factors to 
ensure security of individual accounts, and the requirements for management of funds in exchange wagering 
accounts." It goes on to require that the systems shall prevent the acceptance of a wager if the results of the 
wager would create a liability for the account holder that is in excess 
of the funds on deposit for that holder. 
 



  

None of the statutory provisions listed above are included in subdivision (c), giving rise to the false assumption 
that all that is required in the operating plan are systems that will accomplish the limited provisions of this 
subdivision. The omission of critical provisions of the requirements of the technology systems creates a lack of 
clarity in this regulatory provision.” 
 
Response:  The Board amended subsection 2086.6(c) to include a reference to Business and Professions Code 
section 19604.5(d).  Applicants wishing to comply with Rule 2086.6 will be directed to the enabling statute’s 
requirements for technology systems.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “Subdivision (d) raises a 
question about the objectivity of the regulation. That subdivision requires financial information about the 
financial resources of the applicant. No one can quarrel with that requirement. However, the subdivision goes 
on to require "a detailed budget that shows anticipated revenue, expenditures, and cash flows by month 
projected for the term of the license." No one has experience with exchange wagering in California or even in 
the United States. An entity with exchange wagering experience operates such a program in England. As a 
consequence, only that entity has a basis for providing a "detailed budget" showing anticipated revenues, 
expenditures, and cash flows by month. In fact, the Initial Statement of Reasons evidences a bias for foreign 
entities to conduct exchange wagering in California. It provides, "Most potential California exchange wagering 
providers currently offer exchange wagering in jurisdictions outside the United States." 
 
Certainly, not all potential exchange wagering providers offer exchange wagering outside the United States. 
TwinSpires does not. The regulations should not be structured with only foreign entities in mind, or to provide 
an advantage to such entities. Accordingly, the portion of subdivision (d) requiring a detailed budget should be 
struck.”  
 
Response:  The Board disagrees.  The proposal to operate as an exchange wagering provider requires the 
investment of significant time, money and other resources by the applicant. It is difficult to believe that any 
entity that proposes to operate exchange wagering has not first created a business plan that includes anticipated 
revenues, expenditures and cash flows.  This requirement is not new and is consistent with current practice.  
Applicants for license to conduct advanced deposit wagering are required to submit a detailed budget that shows 
anticipated revenue, expenditures and cash flow by month projected for the term of the approval.  (See Rule 
2071, License to Conduct Advance Deposit Wagering by a California Applicant, and Rule 2072, Approval to 
Conduct Advance Deposit Wagering by an out-of-state Applicant.) 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “This section requires, within 
90 days after the end of the calendar year, an exchange provider to submit an annual financial statement for its 
California operations, including audits. This section also requires the provider to undergo the Statement on 
Standards for Attestation Engagements 16 (SSAE 16) audits. 
 
TwinSpires recommends that the time to submit the financial statements and the audits be extended to at least 
120 days. It is very difficult to obtain audited statements in any time less than 120 days. The Initial Statement of 
Reasons covering this section talks about the necessity for financial statements and audited reports. However, 
nothing in that statement discusses the necessity for submitting those documents within 90 days. The Initial 
Statement of Reasons contains no basis for determining that reports within 90 days is necessary. The absence of 
substantial evidence supporting the necessity of financial statements and audits within 90 days renders the 
provision invalid. The Board should solicit input from potential licensees and perhaps CPA firms to determine 
an appropriate time requirement and modify the regulation accordingly, supporting the new time requirement 
with the provided input.” 
 
Response:  Financial statements are necessary to provide a tool for the Board to verify that the exchange 
provider is able to meet its financial obligations, and has the assets to maintain its business. Requiring the 
licensee to provide financial statements is consistent with current Board practice, as racing associations, 



  

advance deposit wagering providers, minisatellite wagering entities, and other entities licensed by the Board 
must provide financial statements on a regular basis. Business and Professions Code section 19604.5(e)(1) 
provides the Board shall have full power to prescribe rules, regulations, and conditions under which exchange 
wagering may be conducted in California.  Including the manner in which exchange wagers may be accepted 
and the requirements for any person to participate in exchange wagering.  The Board agreed and modified Rule 
2086.9, Financial and Security Integrity Audits Required, to provide that the operator must submit annual 
audited financial statements 120 days after the end of each calendar year. 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “TwinSpires also urges the 
Board to drop the requirement that licensees be required to submit SSAE 16 audits. That audit form differs from 
the audits that public companies undergo to satisfy financial institutions, securities regulators, and others under 
a host of legal and contractual obligations. The SSAE 16 requirement adds an additional layer, increasing costs 
and imposing administrative burdens, without adding safeguards. In fact, the Board's Initial Statement of 
Reasons provides no evidence to demonstrate why, in its opinion, standard financial audits are insufficient to 
provide the information that is necessary to evaluate the financial standing of a licensee. Nowhere in that 
Statement is there any evidence about what information is critical to the Board. Hence, no justification exists for 
requiring SSAE 16 audits. Certainly, the reference to the fact that other entities are required to submit such 
audits has no application to exchange wagering licensees. It is important to note that those entities all provide 
services to other businesses, unlike the activities of an exchange wagering licensee that operates a business to 
consumer business. Further, no evidence is set out in the Statement describing the aspect of those entities' 
activities that make SSAE 16 audits necessary and how those activities relate to the activities of exchange 
wagering licensees. Referencing those other entities fails to demonstrate any necessity for imposing SSAE 16 
audits on licensees.” 
 
Response:  The purpose of requiring exchange wagering providers to undergo the SSAE 16 audits is to assure 
California stakeholders that certain financial and internal control standards are met by the exchange entities. 
The SSAE 16 audits consist of Service Organization Controls I (SOC I) and Service Organization Controls II 
(SOC II) reports.  The SSAE 16 audit contains the requirements for a service auditor reporting on a service 
organization’s controls for two types of engagements. An SOC I engagement reports on the fairness of the 
presentation of management’s description of the organization’s system and the suitability of the design of the 
controls to achieve the related control objectives included in the description as of a specified date. The SOC II 
engagement reports upon the fairness of the presentation of management’s description of the service 
organization’s system and the suitability of the design and operating effectiveness of the controls to achieve the 
related control objectives included in the description throughout a specified period.  
 
An example of another horse racing entity that undergoes an annual SOC audit is CHRIMS, the nonprofit horse 
racing data base. CHRIMS customers require that it undergo the audit because the data collected, and 
distributions calculated by CHRIMS account for a large portion of the customers respective revenue and 
expenses. Many horse racing associations also require their totalizator vendor to provide such audits. The pari-
mutuel audits provide third party verification of the data collected and calculated by CHRIMS for wagering 
processed by California totalizator systems. 
 
The SSAE 16 audits will assure the Board that the exchange operator’s systems actually do what the entity says 
they will do.  This is important in maintaining security policies and safeguards to ensure player protection and 
integrity, as required under Business and Professions Code section 19604.5(d). 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “This section provides that 
antepost market wagers are authorized and are wagers where one single wager is made on an outcome that 
includes both that the selected horse will run the race and that the selected horse will finish the race in the 
selected position of win, place, or show. This section, at best, lacks clarity and, if it means what it says, it is 
adopted in excess of the Board's authority, and it is inconsistent with specific provisions of SB 1072. 
 



  

This section appears to allow a single wager on an outcome. Is that what is intended? If not, this section should 
be amended to clarify what is intended. If this is what is intended, it exceeds the Board authority and is 
inconsistent with the statute. 
 
The statute, in section 19604.5(a)(7), defines exchange wagering to mean "a form of parimutuel wagering in 
which two or more persons place identically opposing wagers in a given market." Nothing in the legislation 
contemplates a wager placed by one person. This section is an unauthorized expansion of the exchange 
wagering legislation and is inconsistent with a specific statutory provision, the definition of exchange wagering. 
This section is invalid for lack of authority and lack of consistency with the underlying statute.” 
 
Response:  The Board agreed and modified Rule 2087.5, Antepost Market, to remove the reference to a “single 
wager”.  The rule was also modified to state that an antepost wager is an exchange wager, and to limit antepost 
wagers to certain types of races.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “Subdivision (a) provides that 
"an exchange provider may cancel or void a matched wager if required by law or where, in its sole discretion, it 
determines" anyone of a number circumstances. This regulatory section is inconsistent with the statute that it 
purports to implement, that is, section 19604.5(k). The statute provides, "the board may prescribe rules 
governing when an exchange wagering licensee may cancel or void a matched wager or part of a matched 
wager ... " The regulatory section is inconsistent with the statute in that it omits the right to cancel or void a part 
of a wager and under what circumstances. This section should be amended to be consistent with the statute.” 
 
Response:  The Board agreed and modified Rule 2087.6, Cancellation of Matched Wagers, to state the 
exchange provider may cancel or void part of a matched wager. 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “This section provides that, 
"an unmatched wager may be cancelled by the exchange provider at any time before it is matched by the 
provider to form one or more identically opposing wagers." 
 
The statutory provision being implemented by this section is subdivision (j) of section 19064.5. Subdivision (j) 
provides that, "an exchange wagering licensee may cancel or allow to be cancelled any unmatched wagers 
without cause, at any time." The regulatory provision omits the phrase "without cause," The Board may 
consider this section to have the same effect as the statutory provision; however, the omission of the phrase 
"without cause" can give rise to whether the Board intended its regulation to have a different meaning than that 
contemplated by the Legislature. To avoid potential misinterpretations, the Board is urged to add "without 
cause" to the regulatory provision.” 
 
Response:  The Board agreed and modified Rule 2088.6, Cancellation of Unmatched Wagers to provide that the 
exchange operator may cancel an unmatched wager at any time without cause.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “Subdivision (a) of this section 
provides that, “in the event the error results in an overpayment to the individuals wagering, the exchange 
provider shall be responsible for such payment.'· The statute, section 19064.5(k), provides that the rules may 
include, "permitting the exchange wagering licensee to place corrective wagers under circumstances approved 
in the rules adopted by the Board." The statute does not make a distinction between errors that result in 
overpayments and underpayments. Accordingly, one turns to the Initial Statement of Reasons in an attempt to 
determine why the Board made a distinction to deny corrective wagers in the event of an overpayment. The 
Initial Statement of Reasons simply states that that provision is consistent with current practices. No explanation 
is given as to why the Board concludes that it is necessary. No explanation is given as to why practices in other 
wagering should be applicable to exchange wagering. In fact, the Initial Statement of Reasons contains no 
evidence to demonstrate the necessity for this provision.” 
 



  

Response:  The Board modified Rule 2089, Errors in Payments of Exchange Wagers, to allow the exchange 
provider to correct overpayments and to provide an appeal process for account holders who dispute an exchange 
operator’s actions regarding such overpayments. 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “That subdivision provides 
that "Residents of another jurisdiction may establish exchange wagering accounts provided it is not unlawful 
under United States federal law or the law of that jurisdiction to place an exchange wager." The clarity concern 
is manifested by the question, Does "another jurisdiction" include foreign countries or just other states in the 
United States?" Logically, the answer to the question is that it refers only to other states in the United States. It 
is unclear if the Board intends to permit California residents to directly wager with and against offshore 
residents, if the Board purports to regulate and profit from offshore residents, and how does the Board intend to 
deal with the potential conflict over such wagers with the regulation in the applicable foreign country. If, 
however, the Board has another intent, it should declare that intent; although doing so raises substantial 
authority and workability concerns. In any circumstance, the Board should not leave the meaning of this 
provision vague and the fundamental question unanswered. 
 
The authority issue that arises if the Board contemplates opening up exchange wagering in California to 
residents from throughout the world occurs by virtue of the statute authorizing exchange wagering. That statute, 
section 19604(b)(3) provides that "exchange wagering shall be conducted pursuant to and in compliance with 
the provisions of the Interstate Horseracing Act of 1978 (15 U.S.C. Sec. 3001 et seq.) ("IHA") . . . " The IHA 
authorizes residents of one state to place bets on horseracing conducted in another state. It specifically is limited 
to residents of the United States. Hence, the only way exchange wagering can be conducted pursuant to and in 
compliance with IHA is to construe "another jurisdiction" to be limited to other states within the United States. 
The Board is urged to amend the regulation to replace the phrase "another jurisdiction" with "another state in 
the United States."” 
 
Response:  The Board modified Rule 2089.5, Requirements to Open an Exchange Wagering Account, to strike 
out the word “jurisdiction” and to provide that residents of another state may open an exchange wagering 
account.   
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “If the Board fails to make the 
amendment suggested in the preceding paragraph and tries to open exchange wagering in California to residents 
of other countries, it will be disadvantaging California bettors. As the Board notes in its Initial Statement of 
Reasons, exchange wagering today is conducted only in other countries. Residents of those countries have 
significant experience with exchange wagering; they've developed sophisticated wagering strategies. If 
permitted to establish accounts, they will feast on the naive California bettors who have had no experience with 
exchange wagering. Putting California bettors at such a distinct disadvantage could doom exchange wagering to 
fail. Confusion is highlighted by Betfair's suggestion that commissions (and thus revenues passed along to the 
California horse racing industry) are only earned on net winning wagers so that if a foreign (provided that it is 
unclear whether permitted at this point) customer wins against a California resident, has any commission been 
earned for California racing interests? For the sake of California bettors and the long-term success of the 
program, the Board should make clear that only residents of other states in the United States may establish 
accounts.” 
 
Response:  The Board has no intention of opening exchange wagering to residents of foreign countries  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The second clarity issue 
revolves around the provision that residents of another jurisdiction may establish wagering accounts "provided 
it is not unlawful under United States federal law or the law of that jurisdiction." The question is who 
determines whether it is lawful for a resident of another jurisdiction to establish such an account? Who bears 
what liability if a resident of a state prohibiting its residents from engaging in interstate gaming establishes such 
an account? What process does the Board contemplate using to obtain resolution of these issues? Exchange 



  

wagering is at substantial risk if the regulation fails to include a mechanism for addressing and determining who 
may lawfully establish an exchange wagering account.” 
 
Response:   Rule 2089.5 permits non-California residents to engage in exchange wagering only on California 
races.  Exchange wagering licensees and non-California residents are not permitted by statute to engage in 
exchange wagering on races outside of California.  (See Business and Professions Code section 19604.5(b)(2).)  
Further, non-California residents may only open an exchange wagering account if doing so does not violate 
federal law or the laws of the state wherein they reside.   
 
Therefore, the burden is on the exchange wagering licensee to ascertain whether or not the non-California 
resident can legally open an exchange wagering account.  Moreover, it is incumbent upon the non-California 
residents to assure themselves that opening such an account is permissible in the state where they reside.  It is 
neither the responsibility nor obligation of the California Horse Racing Board to determine if, under federal law 
or another states law, a particular non-California resident can legally open an exchange wagering account with 
the exchange wagering licensee.       
 
Under Rule 2089.5 Applicants wishing to open an exchange wagering account must provide the address of their 
principal residence.  At that time the exchange operator should be able to state if the applicant is eligible.  
Furthermore, the rule requires the exchange operator to electronically verify the address. 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The third clarity issue 
revolves around the provision "provided it is not unlawful under United States federal law or the law of that 
jurisdiction." (Emphasis added.) It would only make sense that the it should hinge on the legality under both 
United States federal law and the law of that jurisdiction and the Board's proposed language suggests that you 
only need to satisfy the legality under one and you may operate illegally under the other.(Emphasis added.)” 
 
Response:  The Board disagrees.  The language in Rule 2089.5(a) mirrors almost exactly that in Business and 
Professions Code section 19604.5(c).  The exception is that the word “state” has replaced “jurisdiction”. 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The final issue of concern 
with respect to subdivision (a) relates to bookies establishing exchange wagering accounts. Recently, it has been 
reported that bookmakers in England have established accounts with Betfair and routinely place wagers as part 
of their risk management. This is an issue that the regulations should address. Does the Board intend to allow 
bookies to place wagers on the exchange? If not, what mechanism does the Board contemplate to ferret out an 
undesirable use of exchange wagering? If so, how does the Board intend to protect less sophisticated California 
wagers from being victimized by bookies? The Board is urged to schedule a workshop to solicit comments and 
ideas about dealing with an aspect of exchange wagering that is very likely to undermine, rather than promote, 
the economic future of the horseracing industry in California and dampen, rather than foster, increased 
commerce, employment, and recreational opportunities in California. 
 
In England, questions have been raised about whether bookmakers using an exchange should be required to 
obtain a license to do so. While making book is illegal in the United States, the experience in England 
highlights two points that California should address. The first is that bookies will use exchange wagering to 
manage their risk. The second is that it is a phenomenon that is pervasive enough elsewhere to threaten the 
intent and purpose of exchange wagering in California.” 
 
Response:  With the exception of Nevada, bookmaking is generally illegal in the United States.  Bookmaking is 
illegal in California. Rule 2089.5, Requirements to Establish an Exchange Wagering Account allows the 
exchange operator to close or suspend any account at its discretion.  Board Rule 1980, Persons Prohibited from 
Wagering, prohibits any person who has engaged in any act of or who has been convicted of bookmaking or 
illegal wagering from participating in pari-mutuel wagering.  If an exchange wagering account holder is found 
to be a bookmaker the exchange operator must close the account.  



  

 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “TwinSpires strongly urges the 
Board to address this issue. The Board has the legal authority to adopt a regulation that seeks to minimize, if not 
eliminate, bookies using an exchange. Section 19604.5(c) provides that a person shall not be permitted to open 
an exchange wagering account, or place an exchange wager, except in accordance with federal law, this section, 
and these regulations, and only natural persons must place wagers. That provision allows the Board to adopt a 
regulation and establish standards to address the misuse of exchange wagering. Further, the Board is free to 
define "natural person" to exclude a person who operates a bookmaking business. Doing so furthers the 
purposes of exchange wagering in California.” 
 
Response:  Board Rule 1980 prohibits persons who have engaged in or have been convicted of bookmaking 
from participating in pari-mutuel wagering under Rule 2089.5(d) or (f) the exchange wagering account of such 
a person may be closed by the exchange operator.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “Subdivision (d) provides that 
an exchange provider may refuse to establish an account or cancel or suspend a previously established account 
"if it is found that any information supplied by the prospective account holder is untrue or incomplete." The 
ambiguity of this provision is who makes the finding that the information is untrue or incomplete? Logically, it 
would be the exchange provider. However, the regulation does not make that explicit. Nothing in the Initial 
Statement of Reasons adds any clarity to this provision. The Board is urged to amend this provision to provide 
that if the exchange provider finds that information provided is untrue or incomplete, it may refuse to establish, 
cancel, or suspend an account.” 
 
Response:  The Board agreed and modified subsection 2089.5(d) to allow the exchange operator to cancel, 
suspend a previously established account or refuse to open an account if it finds any information supplied by the 
account holder is untrue or incomplete.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The second concern, relating 
to workability, is that an exchange provider should be able to refuse to establish an account or cancel or suspend 
an account for reasons other than the fact that the information supplied is untrue or incomplete. Any number of 
reasons may arise that would cause an exchange provider to become concerned about establishing an account or 
maintaining an account. To ensure maximum integrity of the system, the exchange provider should be able to 
deny or terminate accounts where those issues arise as well. Accordingly, the Board is urged to amend the 
provision to include "or for any other reason" as grounds for refusing to establish or for cancelling or 
suspending an account.” 
 
Response:  The Board agreed and modified subsection 2089.5(d) to add “. . . or any other reason as determined 
by the exchange provider.” 
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “TwinSpires urges the Board 
to make two amendments to this section to promote greater workability. Subdivision (a) of this section provides 
that an account holder shall make deposits to the account in certain specified forms. The Board is urged to add 
just before the various forms are described the phrase, "as may be accepted by the exchange provider." The 
purpose of this addition is that an exchange provider may not be set up to accept deposits in all of those forms. 
It is appropriate that the provider have a voice in the form of the deposit rather than compel the provider to 
accept any form at the choice of the account holder. Most likely, the Board did not intend the result of the 
current provision; the proposed amendment will address the concern.” 
 
Response:  The Board disagrees.  Business and Professions Code section 19604.5(b)(8) provides that exchange 
wagers are submitted to, and accepted by, an exchange wagering licensee in person, by direct telephone call, or 
by communication through other electronic media.  If an account holder may place a wager in person, it follows 
that deposits may also be made in person.  



  

 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “The second proposed 
amendment is to add near the end of paragraph (2) that describes an acceptable form of deposit, (2) check, 
money order, negotiable order of withdrawal, or wire or electronic transfer, the following phrase, "or other 
recognized method of payment." The purpose of this addition is to recognize that other forms of payments will 
no doubt evolve, and by including a more expansive phrase, the regulation will not have to be amended to 
accommodate the new forms. 
 
Response:  The Board disagrees.  Other forms of payment may evolve, but they should be vetted by the Board.  
The suggested amendment to Rule 2089.6 does not state who would “recognize” such other forms of payment.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “Section 19064.5(e)(3)(B) of 
the statute provides that, "No exchange wagers shall be placed on a market after the conclusion of a live race." 
(Emphasis added.) There is clearly a distinction between the conclusion of a live race and a race having been 
declared official. In fact, the Board, in section 2090 relating to posting credits or winnings from exchange 
wagers, notes the distinction. Subdivision (a) of that section provides that, "credit for winnings from matched 
wagers shall be posted to the account by the exchange provider after the race is declared official." (Emphasis 
added.) Subdivision (b) provides that, "where the outcome of a matched wager can be determined with certainty 
by the exchange provider prior to the time that the race is declared official, the exchange provider may settle 
such matched wagers as soon as that outcome is determined with certainty." Hence, there is clear recognition 
that the outcome of the race may be determined after the race is completed and before it is declared official. 
Yet, section 2092(a) permits a wager to be placed after the race is concluded, even after the outcome is 
determined, but before it has been declared official. That portion of the regulation is inconsistent with the 
statute and should be amended to track the language of the statute.” 
 
The second concern relates to clarity of the section. Whereas subdivision (a) permits a wager to be placed any 
time before the race has been declared official, subdivision (b) provides that no exchange wagers shall be placed 
on a market after the conclusion of a live race. Yet, the conclusion of a live race occurs prior to a race being 
declared official. It is that time period that renders subdivision (a) as currently written inconsistent with the 
statute, unclear, and therefore, invalid.” 
 
Response:  Subsection 2092(b) clearly states no exchange wagers shall be placed on a market after the 
conclusion of a live race.  The conclusion of the live race is the point where the race in declared official.  
Subsections 2090(b) and 2090(c) refer to antepost wagers which may be settled when the outcome of the 
matched antepost wager is determined with certainty such as when a horse does not run, or it does not win, 
place or show.  
 
Comment: Gene Livingston, GreenbergTraurig, LLP letter dated June 25, 2012:  “Subdivision (a) of this section 
provides that the Board of Stewards may suspend the license of any person under specified circumstances. 
While the section is entitled Suspension of Occupational License and the issuance of a license to an exchange 
provider is not an occupational license, the language of subdivision (a) nevertheless raises a substantial clarity 
issue. Does this section apply to an exchange wagering licensee? The question is more than academic. The rule 
of statutory and regulatory construction is that the headings of statutes and regulations are not to be considered, 
only the substantive provisions of the legislation and regulation. Hence, the heading of this section, Suspension 
of Occupational License, cannot be considered to narrow the authority granted to the Board of Stewards to 
apply only to those persons holding licenses who are engaged in horse racing. This section should be amended 
to make it clear in the body of the regulation that it is limited to certain persons and does not apply to the holder 
of exchange wagering licensees. 
 
It goes without saying that nothing in the statute confers any authority on the Board of Stewards to be involved 
in any way with granting, denying, or suspending the licenses of exchange providers. The authority problem, of 
course, can be addressed by addressing the clarity concerns. 



  

 
Response:  The Board agrees that the Board of Stewards have no authority to be involved in any way with 
granting, denying or suspending a license to operate exchange wagering.  However, for the purposes of clarity it 
modified Rule 2092.6 to add the word “occupational” in subsection 2092.6(a). 
 
Comment: Drew Couto, Couto & Associates, email dated June 25, 2012:  “Based on my review of Article 27 
ISR you provided earlier this morning, please allow me to ask how I obtain a copy of the economic impact 
analysis prepared pursuant to Government Code section 11346.3(b) relied upon by the Board, as represented on 
the 19th page of that document, under the heading “TECHNICAL, THEORETICAL, AND/OR EMPIRICAL 
STUDY, REPORTS OR DOCUMENTS?”   
 
Secondly, under the heading “ALTERNATIVE TO THE PROPOSED REGULATORY ACTION THAT 
WOULD LESSEN ANY ADVERSE IMPACT ON AFFECTED PRIVATE PERSONS OR BUSINESSES,” the 
Board represents that it “determined that there were no alternatives considered which would be more effective 
in carrying out the purposes of the proposed regulations or would be more effective and less burdensome to 
affected private persons or businesses than the proposed regulations.” Can you please advise which alternatives 
were considered?  For each such alternative, was not the CHRB required to comply with Government Code 
section 11340.7(a)? 

 
I ask these question because, as you know, GBE submitted to the CHRB specific rule language on October 2, 
2011, which included not only amendments to existing ADW regulations, but three newly proposed regulations 
identified as: 

• 2084 Exchange Wagering Agreements 
• 2085 Ensuring the Integrity of Exchange Wagering 
• 2086 Prohibitions on the Placing of Exchange Wagers 

GBE’s submission clearly constituted and included alternate suggestions/regulations in a form that would 
satisfy the “petition” definition/requirement under the Government Code/APA.  As I understand the law, the 
CHRB was required to notify GBE in writing not only of receipt – which you did – but within 30 days its 
acceptance or denial of GBE’s submission, indicating why the CHRB reached whatever decision it made, in 
writing, or schedule the a public hearing in accordance with the notice and hearing requirements of that article 
to address such proposed alternatives.  The only public hearing relating to the proposed rules occurred on 
February 9th, but a discussion of the specific rules was tabled.  No public hearing or meeting occurred at which 
any rules – the proposed or alternatives – were ever discussed. 
 
Lastly, because of the foregoing, we do not believe this section of the ISR accurately characterizes GBE’s 
submission.  Specifically, characterizing the submission as including only the proposed amendment of existing 
ADW rules, ignores the three newly proposed regulations identified above. 
 
My review of the ISR is ongoing and I may have additional questions/comments.  Please consider however all 
of these messages to constitute additional “public comments” relating to the proposed exchange wagering 
regulations such that they be included in the Rulemaking File provided the OAL.” 
 
Response: The initial GBE submission was a response to the Board’s August 2011 solicitation of studies, public 
comments and input on exchange wagering.  The solicitation was issued by the Board in compliance with 
Business and Professions Code section 19604.5(e)(2).  The GBE submissions were not in the form of a petition 
under Government Code section 11340.6.  See Tab 29 for the Board’s response to the GBE petition which was 
received June 21, 2012.  
 
 
 
 



  

SUMMARY AND RESPONSE TO COMMENTS RECEIVED AT THE JUNE 28, 2012 REGULATORY 
HEARING. 
 
Comment: Page 39 of transcript: John Hindman of Betfair US and TVG said his organization would urge the 
Board to adopt the proposed exchange wagering regulations as written. 
 
Response: The Board determined it would continue the hearing for adoption and consider the proposed 
regulations at a later date. 
 
Comment: Page 40 of transcript: John Hindman of Betfair US and TVG said his organization and others 
believed the Board discharged its duties and it was time to go on and find out whether exchange wagering could 
help the industry, which was what the Legislature said to do. 
 
Response:  The Board determined that the rulemaking process should continue so issues and concerns raised by 
other interested parties regarding the proposed exchange wagering regulations could be addressed. 
 
Comment: Page 40-41 of transcript: John Hindman of Betfair US and TVG stated several horse racing 
organizations supported moving forward with the proposed exchange wagering regulations, as written, to 
implement exchange wagering.  He added the debate regarding exchange wagering and the proposed 
regulations had gone on for months, but at a certain point it was the market data that would inform the 
conversation, and Betfair had a partner with which it could move forward, pending the adoption of the proposed 
regulations. 
 
Response:  The Board determined the proposed regulations were not ready for adoption.  It voted to work with 
the industry and interested parties to modify the texts where necessary. 
 
Comment: Page 41 of transcript: John Hindman of Betfair US and TVG stated the objections to the proposed 
exchange wagering regulations were from a track operator that did not think wagering on horses to lose was a 
good thing, and another operator that probably was not ready to launch an exchange wagering product.  He 
stated they would like to see the process delayed. 
 
Response:  Regardless of the perceived agenda of parties commenting on the addition of the proposed exchange 
wagering regulations, the Board is obligated to consider each comment.  That may mean the modification of 
some regulations where the Board accepts comments, and it may mean the process of adopting regulations will 
not move as swiftly as some would like. 
 
Comment: Page 41-42 of transcript: John Hindman of Betfair US and TVG stated: The Legislature made a 
policy decision to pass the exchange wagering statute for which laying a horse [to lose] is a defined term and a 
defined part of the activity.  If some did not want to engage in that activity, they did not have to enter into an 
exchange wagering agreement.  The track and the horsemen had the ultimate control as to whether that activity 
would happen. 
 
Response:  The Board agrees that Business and Professions Code section 19604.5 requires the horsemen and the 
racing association to enter into an agreement with an exchange wagering provider before such activity may 
occur.  Section 19604.5(a)(12) defines the term “lay”.  
 
Comment: Page 42 of transcript: John Hindman of Betfair US and TVG stated if a party thought no one in 
California should engage in laying a horse to lose they should approach the Legislature to change or repeal the 
enabling statute. 
 
Response:  The Board agrees.  Exchange wagering involves the person who “backs” a wager by predicting a 
horse will win, place or show.  To complete the transaction, another person must “lay” the wager, or predict that 



  

the horse will not win, place or show; in effect, the horse will lose.  If an entity believed no one in California 
should be able to lay a horse to lose, it would have to effect a change in the enabling statute. 
 
Comment: Page 42-43 of transcript: John Hindman of Betfair US and TVG stated one of the subjects of the 
hearing was whether the Board had followed the Administrative Procedures Act (APA), discharged its duties 
under the statute, and was acting to protect the public.  He said the Board had engaged in one of the longest, 
most deliberate rule-making processes he had witnessed, and that the Board had discharged all of its pre-notice 
duties.  The public had numerous opportunities to comment, and the rules, which had not changed significantly 
since January 2012 had not changed significantly.  From a procedural standpoint everything the Board did was 
correct.  Mr. Hindman added the Board had a duty to discharge its responsibilities under the statute and pass the 
rules, which contemplated exchange wagering could take place on May 1, 2012.   
 
Response:  The Board agrees regarding its adherence to the APA and the requirements of the enabling statute.  
However, it determined it would continue the hearing for adoption to examine comments from the industry and 
interested parties, and perhaps modify additional regulations. 
 
Comment: Page 43-44 of transcript: John Hindman of Betfair US and TVG spoke about the Office of 
Administrative Law (OAL) review standards and guidelines, and stated the proposed exchange wagering 
regulations met such standards. 
 
Response:  While the proposed exchange wagering regulations may have met the standards and guidelines of 
the OAL, some industry representatives and interested parties continued to express reservations about the effect 
of certain regulations and exchange wagering in general.  The Board determined it would continue the hearing 
for adoption to examine comments from the industry and interested parties, and perhaps modify additional 
regulations.   
 
Comment: Page 44-45 of transcript: John Hindman of Betfair US and TVG stated the proposed exchange 
wagering regulations were consistent with current advance deposit wagering (ADW) regulations.  He stated it 
was necessary from an account management perspective to have a common set of rules, and the proposed 
regulations accomplished that goal.  
 
Response:  The Board agrees.  Many of the proposed exchange wagering regulations are based on the current 
ADW regulations.  This is because both are forms of account wagering and they may be conducted in person or 
by electronic media. 
 
Comment: Page 45-46 of transcript: John Hindman of Betfair US and TVG stated the enabling statute contained 
various provisions that authorized the Board to enable exchange wagering.  It also compelled the Board to put 
in place rules and procedures to authorize exchange wagering.  The enabling statute contained an important 
clause to remember in that it stated notwithstanding any law rule or regulation.  That was important for the 
Board to remember when considering some of the comments. What generally applied to exchange wagering 
was fully encapsulated within Business and Professions Code section 19604.5. 
 
Response:  The Board agrees that Business and Professions Code section 19604.5 requires that it promulgate 
regulations enabling exchange wagering in California.  Subsection 19604.5(e) states that notwithstanding any 
other law, rule, or regulation, the Board shall have full power to prescribe rules, regulations, and conditions 
under which exchange wagering may be conducted in California consistent with section 19604.5, including the 
manner in which exchange wagers may be accepted and the requirements for any person to participate in 
exchange wagering.  
 
Comment: Page 46 of transcript: John Hindman of Betfair US and TVG stated there were elements of the 
industry not ready to conduct exchange wagering or that did not want to see it happen.  If the regulations were 
enacted they did not have to engage in exchange wagering, or they could begin operating when they were ready.  



  

Conversely, others within the industry wanted to see exchange wagering begin in a timely manner, and they 
thought it was time to study the issue on a local market to see how it would affect the industry and to give 
innovation a chance.   
 
Response:  The Board agrees that there are differing views regarding exchange wagering, and that 
implementation of the exchange wagering regulations would not compel any party to engage in such wagering.  
However, the Board determined it would continue the hearing for adoption, so the concerns of interested parties 
could be addressed. 
 
Comment: Page 47 of transcript: Dennis Ehling of Betfair US and TVG stated there was nothing radically new 
or unclear about the proposed exchange wagering regulations within the context of horse racing law and the 
existing ADW regulations.   
 
Response:  The Board agrees.  The majority of the proposed exchange wagering regulations were modeled on 
existing ADW regulations.  In addition, the Board believes the proposed regulations conform to the 
requirements of Business and Professions Code section 19604.5. 
 
Comment: Page 48-49 of transcript: Richard Specter of Los Angeles Turf Club and Pacific Racing Association 
stated his organization believed there were negative economic ramifications to the exchange wagering law, and 
that a system of wagering [on a horse] to lose was a system that would create a perception of integrity issues 
within horse racing.   
 
Response:  The legislature enacted Business and Professions Code section 19604.5, which authorizes exchange 
wagering in California.  The legislature was looking to foster positive growth and innovation in this state’s 
horse racing industry.  The Board is aware that integrity is an ongoing issue within the industry, and that the 
advent of exchange wagering may present new challenges.  In crafting the proposed exchange wagering 
regulations the Board believes it has created rules that will allow it to provide the required oversight. 
 
Comment: Page 49-50 of transcript: Richard Specter of Los Angeles Turf Club and Pacific Racing Association 
stated the Board was charged with implementing rules and regulations consistent with the Exchange Wagering 
Act.  The act specifically provided that the rules and regulations must be in accordance with the Interstate Horse 
Racing Act of 1978.  That act limited wagering on horse racing to a pari-mutuel form of wagering.  The 
Exchange Wagering Act and the Interstate Horse Racing Act of 1978 used the same definition of pari-mutuel 
wagering, which is the placement of wagers in a wagering pool.  Mr. Specter said the State Attorney General’s 
Office defined pari-mutuel wagering as one where the odds were created by a pool.  The odds were determined 
by the number and amounts of the bets, as opposed to the total pool of bets.  It was not a system where the odds 
were arbitrarily selected by one better.  In pari-mutuel wagering the betters shared the net proceeds of the pool.  
They did not receive a predetermined payment based on odds that were arbitrarily set. 
 
Response:  The Board agrees that it is charged with implementing rules and regulations consistent with 
Business and Professions Code section 19604.5.  Subsection 19604.5(b)(3) provides that exchange wagering 
shall be conducted pursuant to and in compliance with the provisions of the Interstate Horseracing Act of 1978 
(15 U.S.C. Sec. 3001 et seq.), as amended, this section [19604.5], all applicable federal laws and rules and 
regulations promulgated by the Board.  Subsection 19604.5(a)(7) defines exchange wagering as a form of pari-
mutuel wagering in which two or more persons place identically opposing wagers in a given market.  
Subsection 19604.5 (a)(16) defines pari-mutuel wagering as any system whereby wagers with respect to the 
outcome of a horse race are placed with, or in, a wagering pool conducted by an authorized person, and in 
which the participants are wagering with each other and not against the person conducting the wagering pool.   
 
Comment: Page 50 of transcript: Richard Specter of Los Angeles Turf Club and Pacific Racing Association 
stated the method of wagering contained in the proposed exchange wagering regulations was not a pari-mutuel 



  

system, as defined.  It was a system where one bettor arbitrarily designated the odds, and another bettor 
accepted those odds. 
 
Response:  The Board believes the proposed exchange wagering regulations are consistent with Business and 
Professions Code section 19604.5.  Subsection 19604.5(a)(7) defines exchange wagering as a form of pari-
mutuel wagering in which two or more persons place identically opposing wagers in a given market. 
 
Comment: Page 50 of transcript: Richard Specter of Los Angeles Turf Club and Pacific Racing Association 
stated the method of wagering contained in the proposed exchange wagering regulations was not a pari-mutuel 
system.  It was a system where one bettor arbitrarily designated odds and another bettor accepted those odds.  
Exchange wagering and pari-mutuel wagering were mutually exclusive concepts that were not the same, but 
were directly different. 
 
Response:  The Board believes the proposed exchange wagering regulations are consistent with Business and 
Professions Code section 19604.5.  Subsection 19604.5(a)(7) defines exchange wagering as a form of pari-
mutuel wagering in which two or more persons place identically opposing wagers in a given market. 
 
Comment: Page 52 of transcript: Commissioner Choper stated all of the proposed exchange wagering 
regulations would be vetted by the Office of Administrative Law (OAL), which would make a determination 
regarding their consistency with the law.   Arguments regarding the legality of exchange wagering should be 
reserved for the file, as it did not matter what the Board determined; the OAL would have the final judgment.   
 
Response:  The responsibility of the Board is to craft rules and regulations that meet the criteria of the 
rulemaking process under the APA, and are consistent with the enabling statute.  The OAL will determine if the 
proposed regulations fulfill those requirements. 
 
Comment: Page 53 of transcript: Richard Specter of Los Angeles Turf Club and Pacific Racing Association 
stated the Board is responsible for passing regulations which are in the best interest of the industry. 
 
Response:  The Board agrees.  In addition, the proposed exchange wagering regulations must meet the APA 
criteria. 
 
Comment: Page 56 of transcript: Scott Daruty of Los Angeles Turf Club and Pacific Racing Association stated 
the Legislature clearly authorized exchange wagering.  The exchange wagering the Legislature authorized is not 
the same as what the various applicants intended to do. 
 
Response:  An applicant for license to operate exchange wagering would be required to comply with the law, 
and with the Board’s rules and regulations governing exchange wagering.   Mr. Daruty has not explained how 
the various applicants for license to operate are proposing to operate outside the enabling statute. 
 
Comment: Page 56 of transcript: Richard Specter of Los Angeles Turf Club and Pacific Racing Association 
stated the statute required the Board to enact regulations that complied with the Interstate Horseracing Act.  The 
Interstate Horse Racing act limited wagering to pari-mutuel wagering.  
 
Response:  The Board agrees.  Business and Professions Code section 19604.5(a)(7) defines exchange wagering 
as a form of pari-mutuel wagering.  The proposed exchange wagering regulations do not authorize any other 
form of wagering. 
 
Comment: Page 56-57 of transcript: Scott Daruty of Los Angeles Turf Club and Pacific Racing Association 
stated his organization had a problem with the proposed regulations as they were limited to the internet.  The 
way the rules were designed they would be operated only by ADW providers.  There was no indication the 



  

legislature intended to approve strictly an internet activity.  Historically, new wagers were introduced at race 
tracks and were designed to help racetracks.   
 
Response:  The Board disagrees.  It is true that the vast majority of exchange wagers are made by means of 
electronic media.  However, under the enabling statute and the proposed regulations, placing an exchange wager 
and funding an exchange wagering account is not limited to the internet.  Business and Professions Code section 
19604.5(b)(8) provides that exchange wagers are submitted to, and accepted by, an exchange wagering licensee 
in person, by direct telephone call, or by communication through other electronic media.  Rule 2089.5, 
Requirements to Establish an Exchange Wagering Account, provides that accounts may be opened in person or 
by mail, as well as by electronic means.  Rule 2089.6, Deposits to an Exchange Wagering Account, allows for 
deposits to be made in person or by mail, as well as by electronic means.  The proposed exchange wagering 
regulations contain no prohibitions against making an exchange wager in person.   
 
Comment: Page 57 of transcript: Scott Daruty of Los Angeles Turf Club and Pacific Racing Association stated 
his organization believed exchange wagering could be used on a cash basis by individuals at the race track 
walking to the windows and placing wagers.  Mr. Daruty said his organization believed exchange wagering 
could be done without creating the integrity issues that arose when it was conducted by laying horses [to lose].    
 
Response:  The Board agrees that patrons could use cash to make exchange wagers at the windows of racing 
associations conducting live meetings.  However, an exchange wager requires a wager on a selected outcome.  
To be complete, the wager must be matched with an identically opposing wager, which means a patron must 
“lay” the selected outcome by wagering that it will not occur.  It is not clear how Mr. Daruty’s organization can 
conduct exchange wagering without allowing patrons to lay a horse to lose.   
 
Comment: Page 57 of transcript: Scott Daruty of Los Angeles Turf Club and Pacific Racing Association stated 
his organization believed the legislature approved a form of wagering that was exchange wagering, but not as 
current applicants intended to conduct it. 
 
Response:  The Board agrees the legislature enacted a statute authorizing exchange wagering.  An applicant for 
license to operate exchange wagering must comply with the provisions of Business and Professions Code 
section 19604.5 as well as the Board’s rules and regulations.  Mr. Daruty has not explained how current 
applicants’ plans are contrary to Business and Professions Code section 19604.5, or the proposed exchange 
wagering regulations.  
 
Comment: Page 57-58 of transcript: Scott Daruty of Los Angeles Turf Club and Pacific Racing Association 
stated his organization would like the opportunity to utilize the exchange wagering legislation to offer exchange 
wagering at Santa Anita to on-track patrons; however, that was precluded by the Board’s proposed exchange 
wagering regulations, as drafted, which limited exchange wagering to the internet. 
 
Response:  The Los Angeles Turf Club can apply for license to operate as an exchange wagering provider.  The 
racing association would be required to comply with the provisions of Business and Professions Code section 
19604.5 and the Board’s rules and regulations governing exchange wagering.  There is nothing in the Board’s 
proposed exchange wagering rules and regulations that would limit exchange wagering to the internet or would 
prevent the Los Angeles Turf Club from offering exchange wagering on-track.   
 
Comment: Page 59-60 of transcript: Carlo Fisco of the California Thoroughbred Trainers stated it was his 
organization’s opinion that there were many problems with the language used in the proposed regulations and 
that they would not meet the APA standards. 
 
Response:  The Board determined that it would continue the hearing for adoption to provide time to consider the 
concerns of the industry, and to modify any proposed exchange wagering regulations, if necessary. 
 



  

Comment: Page 60 of transcript: Carlo Fisco of the California Thoroughbred Trainers stated one of the answers 
to a specific objection was the word “notwithstanding”.  Using the word at the onset by stating notwithstanding 
pari-mutuel wagering rule or racing rule such and such, would not rescue a proposed exchange wagering 
regulation.  The OAL wanted specific consistency and clarity with existing laws. 
 
Response:  The Board agrees that the proposed exchange wagering regulations must meet the standards set forth 
in the APA.  Although Mr. Fisco did not provide a specific example, he may be referring to Mr. John 
Hindman’s comments on page 45-46 of the transcript.  Mr. Hindman was speaking about Business and 
Professions Code section 19604.5, not the proposed exchange wagering rules and regulations. 
 
Comment: Page 61 of transcript: Barry Broad of the Jockeys’ Guild stated the proposed Rule 2092.6, 
Suspension of Occupational License, dealt with the suspension of occupational licenses based on a probable 
cause of a violation.  He said the proposed regulation exceeded the statutory and constitutional authority of the 
Board.  The Jockeys’ Guild believed the proposed regulation was unconstitutional and that it far exceeded what 
was authorized in the APA.   
 
Response:  The Board determined it would continue the hearing for adoption to hear additional industry 
concerns and to modify the text of exchange wagering regulations, where required.  This included Rule 2092.6, 
which was modified to address the concerns of the Jockeys’ Guild. 
 
Comment: Page 62 of transcript: Barry Broad of the Jockeys’ Guild stated the proposed Rule 2092.6, 
Suspension of Occupational License, was poorly drafted and mistakenly conceived.  It would allow a license to 
be suspended upon a determination by the stewards where the level of proof was probable cause that the 
licensee engaged in the conduct.  The constitution required that the Board prove the person violated the law, not 
that there was probable cause. 
 
Response:  The Board determined it would continue the hearing for adoption to hear additional industry 
concerns and to modify the text of exchange wagering regulations, where required.  This included Rule 2092.6, 
which was modified to address the concerns of the Jockeys’ Guild. 
 
Comment: Page 66-67 of transcript: Tom Kennedy of the Jockeys’ Guild stated the language of Rule 2092.6 
was important.  It said the Board of Stewards may suspend if it determines there is probable cause to believe the 
licensee may have committed acts of fraud or otherwise violated the rules of exchange wagering.  The Jockeys’ 
Guild would argue that the proposed regulation was clearly inconsistent with existing Board rules.  A hearing 
would improve the proposed regulation, but it would not solve the problem.  A hearing convened for the 
purpose of determining if there was probable cause that a violation occurred was too low an evidentiary 
standard for the purpose of suspending a license.  Current horse racing law required an actual violation.  Mr. 
Kennedy cited Board Rule 1405, Punishment by the Board, and Rule 1484, Evidence of Unfitness for License, 
as examples of regulations that required actual violations.  He stated Rule 1902, Conduct Detrimental to Horse 
Racing, as the only rule that required probable cause.  The Jockey’s Guild believed it would be inappropriate for 
the Board to adopt the proposed standard which was not compelled by the statute.  
 
Response:  Under the California Business and Professions Code the Board has the authority to adopt regulations 
governing horse racing in this state.  Such regulations may be based on the general authority of the Board, as 
provided by the law.  There does not need to be specific language that “compels” the Board to adopt a 
regulation.    
 
Rule 2092.6 provides for the suspension of an occupational license after a preliminary hearing to determine if 
probable cause exists the licensee has committed acts of fraud or any other action or inaction which threatens 
the integrity or fairness of any exchange wagering.  The suspension is limited to 10 days and a hearing under 
Business and Professions Code section 19461 must be held before any further discipline can be imposed.   
 



  

Rule 2092.6 is in accord with the United States Supreme Court decision in Barry v. Barchi, 443 U.S. 55 (1979), 
wherein the Court found the Due Process Clause permitted summary suspension of an occupational license 
without a pre-suspension hearing, whenever the state has satisfactorily established probable cause to believe a 
violation of horse racing rules has occurred and the person responsible is being disciplined. “To establish 
probable cause, the State need not postpone a suspension pending an adversary hearing to resolve questions of 
credibility and conflicts in the evidence.  At the interim, there is suspension stage, an expert’s affirmance, 
although untested and not beyond error, would appear sufficiently reliable to satisfy constitutional 
requirements.”  See, Barry v. Barchi 443 U.S. 55, 65 (1979).   
 
“In such circumstances, the State’s interest in preserving the integrity of the sport and in protecting the public 
from harm becomes most acute.”  See, Barry v. Barchi 443 U.S. 55, 66 (1979).    Rule 2092.6 provides 
substantial assurance that the licensee’s interest is not being baselessly compromised.   
 
Rule 2092.6 provides for a license suspension after a preliminary hearing.  The preliminary hearing must 
establish an act of fraud (or other action or inaction that threatens the integrity or fairness of exchange 
wagering) occurred and the licensee charged is the individual who committed the act or inaction.  The 
suspension can be no more than 10 days, and an adversarial hearing must be conducted in accordance with 
Business and Professions Code section 19461.   
 
The standard for probable cause at the preliminary hearing is, as noted above, that an act of fraud (or other act 
or inaction that threatens the integrity of exchange wagering) has occurred and the license identified committed 
the act or inaction.  The Rule is necessary to protect the public and assure the public of the integrity of exchange 
wagering.  
 
Comment: Page 68 of transcript: Tom Kennedy of the Jockeys’ Guild stated the entire process of bringing 
exchange wagering into California and into the United States can’t be accompanied with the notion that 
licensees lose their ability to practice their professions at a lower level of conduct than is currently the case. 
 
Response:  Rule 2092.6 provides for a license suspension after a preliminary hearing.  The preliminary hearing 
must establish an act of fraud (or other action or inaction that threatens the integrity or fairness of exchange 
wagering) occurred and the licensee charged is the individual who committed the act or inaction.  The 
suspension can be no more than 10 days, and an adversarial hearing must be conducted in accordance with 
Business and Professions Code section 19461.   
 
The standard for probable cause at the preliminary hearing is, as noted above, that an act of fraud (or other act 
or inaction that threatens the integrity of exchange wagering) has occurred and the license identified committed 
the act or inaction.  The rule is necessary to protect the public and assure the public of the integrity of exchange 
wagering.  
 
Comment: Page 68 of transcript: Commissioner Choper asked if the stewards could disqualify a horse if it was 
warming up badly and they saw suspicious wagering. 
 
Response:  The stewards may disqualify a horse if it were warming up badly; however, prior to any race the 
stewards would not have information regarding suspicious wagering patterns.   
 
Comment: Page 69 of transcript: Barry Broad of the Jockeys’ Guild stated Rule 2092.6 could be fixed by 
changing it to provide that the Board of Stewards may suspend the license of any person if it determined that 
such person committed acts of fraud in connection with exchange wagering.   
 
Response:  The Board did modify the text of Rule 2092.6, but it retained the provision that allowed the Board of 
Stewards to suspend the license of any person if it determined there was probable cause to believe that such 
person committed acts of fraud in connection with exchange wagering. 



  

 
Comment: Page 70 of transcript: Tom Kennedy of the Jockeys’ Guild stated his organization supported the idea 
that a consensus to bring exchange wagering to California could be reached, and the Jockeys’ Guild urged all 
parties to find a way to bring in what could be a very exciting opportunity. 
 
Response:  The Board agrees. 
 
Comment: Page 71-72 of transcript: Commissioner Choper stated the comments submitted by the Jockeys’ 
Guild were a matter of policy, not a matter of constitutional law.  The Jockeys’ Guild was contending the Board 
rules reflected a policy that required more than probable cause before it could do something to somebody.  A 
man or woman could be jailed for probable cause, and one could not ride horses while in jail.  The Jockey’s 
Guild had an uphill fight in stating probable cause was not sufficient to suspend a license.  That was one thing.  
It was another thing to state the Board’s rules gave more under most circumstances, and that the proposed 
regulation had to provide for more than probable cause as well.   
 
Response:  The Board agrees.   
 
Comment: Page 72 of transcript: Commissioner Winner stated as he understood exchange wagering if the 
stewards saw an unusual wagering pattern it would be on the internet; they would have to be following 
exchange wagering on the internet to see the unusual wagering pattern.  That was very different from seeing it 
on the totalizator board. 
 
Response:  The Board of Stewards would not be involved in looking for unusual wagering patterns.  The 
exchange operator will have staff that monitors the wagering exchange to look for anomalies.  In addition, the 
Board intends to form a monitoring unit.  On occasion, the stewards may be told to pay close attention to certain 
horses in a race based on wagering patterns observed by the Board’s monitoring unit. 
 
Comment: Page 73 of transcript: Barry Broad of the Jockeys’ Guild stated his organization’s biggest fear about 
exchange wagering is that based on some conversation having nothing to do with the jockey, and an unusual 
betting [pattern] that the jockey will immediately be the first person suspected, and that they will be under 
constant fear of suspension based on conduct they had nothing to do with. 
 
Response:  A jockey who consistently puts forth his best effort should have no qualms about exchange 
wagering.  Furthermore, it is doubtful that a jockey would be suspended merely for riding badly in a particular 
race.  Exchange wagering monitors look for patterns and relationships. 
 
Comment: Page 75 of transcript: Rick Baedeker of Los Alamitos Race Course stated the proposal to conduct 
exchange wagering at Los Alamitos Race Course would provide the industry with the ability to collect data to 
determine the true effect of such wagering in California.  It would also provide a test of the proposed rules and 
regulations to see if they are effective, or need to be amended. 
 
Response:  Exchange wagering may not occur at Los Alamitos Race Course until the proposed exchange 
wagering regulations are approved and in effect.  The conduct of exchange wagering would provide real-time 
data that would help to determine the effects of exchange wagering.  All of the Board’s rules and regulations are 
subject to amendment or repeal, depending on the circumstances and needs of the industry as well as changes to 
the law. 
 
Comment: Page 76 of transcript: Dan Schiffer of the Pacific Coast Quarter Horse Racing Association stated his 
organization believed exchange wagering is an exciting and challenging bet for the quarter horse constituency 
and the proposed regulations would work to the industry’s benefit. 
 
Response:  The Board agrees. 



  

 
Comment: Page 77 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated it was 
inappropriate for other parties to attribute motives to those who submitted comments.  His organization’s goal 
was to ensure that the proposed exchange wagering regulations were as good as possible, and would have a 
positive impact on the industry. 
 
Response:  The Board agrees. 
 
Comment: Page 78 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated 
California was leading the nation with regards to exchange wagering, and the proposed regulations would 
probably be the template for other states.  That made it imperative that the regulations be in as good a form as 
possible. 
 
Response:  The Board agrees. 
 
Comment: Page 78 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated it was 
imperative that the Board consider all of the comments it received in making its decision to adopt regulations.  
It was imperative that the regulations be authorized, as the Board’s authority extended only to the point that the 
proposed regulations were consistent with the underlying statute. 
 
Response:  The Board agrees. 
 
Comment: Page 79 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated the 
APA required the Board to prepare an initial statement of reasons to set out with substantial evidence the 
necessity for each provision in its proposed regulations.  The reason for the initial statement of reasons was to 
allow interested parties to understand the rationale and factual basis for the proposed regulations and to provide 
an opportunity for comment. 
 
Response:  The Board agrees. 
 
Comment: Page 80 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated in the 
section dealing with establishing exchange wagering accounts [Rule 2089.5, Requirements to Establish an 
Exchange Wagering Account].  Residents of California can establish an account.  The regulation then says 
“residents of other jurisdictions.”  Mr. Livingston said “other jurisdictions” is an ambiguous phrase.  Logically 
it meant residents of other states in the United States, but it could mean residents of foreign countries, which 
raised concerns. 
 
Response:  Although the proposed regulation mirrors the wording of the statute, the Board agreed to modify 
subsection 2089.5(a) to replace the word “jurisdiction” with the word “state” so that the regulation refers to 
residents of a state rather than a jurisdiction. 
 
Comment: Page 80 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) asked - with 
regards to the issue of bookies in foreign jurisdictions using exchange wagering to manage risk – what the 
Board’s position would be if it decided to open up exchange wagering internationally.  Although, Mr. 
Livingston said he believed the Board would be precluded by law from such an action and he did not think the 
legislature intended that.   
 
Response:  The proposed regulations address exchange wagering by residents of California and other states 
within the United States. 
 
Comment: Page 80-81 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated the 
Interstate Horseracing Act deals with allowing residents in other states to wager on horse racing in states 



  

comprising the United States.  It does not contemplate any residents of foreign countries participating.  The 
[exchange wagering] statute is very explicit that the Board’s regulations have to be consistent with the Interstate 
Horseracing Act.  The Board has a clarity issue (with regards to Rule 2089.5) and depending on how it chooses 
to resolve that, it may have a legal issue. 
 
Response:  Although the proposed regulation mirrors the wording of the statute, the Board agreed to modify 
subsection 2089.5(a) to replace the word “jurisdiction” with the word “state” so that the regulation refers to 
residents of a state rather than a jurisdiction. 
 
Comment: Page 81 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated 
references were made to wagering on horses to lose.  That is obviously an issue affecting the industry as a 
whole, the integrity of the product that the horsemen and the tracks bring. 
 
Response:  Exchange wagers are wagers in which one or more persons offer to lay a selected outcome at the 
same price at which one or more persons offer to back that same outcome.  “Lay” means to wager on a selected 
outcome not occurring.  In other words, one wagers on a horse to lose.  Integrity becomes an issue when one or 
more persons attempt to manipulate the results of a race, not simply because one may lay a horse to lose.   
 
Comment: Page 81 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated if a 
track or a horsemen’s organization wanted to sign an agreement they would have to permit people to be able to 
wager on horses to lose.  What if you broke that out?  What if the agreement provided the tracks and the 
horsemen’s organization to say we’ll permit exchange wagering, but we don’t want wagering on horses to lose 
because that has a significant impact on the integrity of the product.  There have been problems again in 
England with respect to that.  Obviously, the jockeys have concerns about that, as well. 
 
Response:  Mr. Livingston’s suggestion is contrary to the definition of exchange wagering.  Business and 
Professions Code section 19604.5(a)(7) states exchange wagering means a form of pari-mutuel wagering in 
which two or more persons place identically opposing wagers in a given market.  Business and Professions 
Code section 19604.5(a)(11) defines “identically opposing wagers” as wagers in which one or more persons 
offer to lay a selected outcome at the same price at which one or more persons offer to back that same outcome.  
Business and Professions Code section 19604.5(a)(12) defines “lay” as a wager on a selected outcome not 
occurring in a given market.  One lays a horse to lose.   
 
Comment: Page 82 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated the 
regulation [Rule 2086.5, Application for License to Operate Exchange Wagering.] says that any application 
should be accompanied with a check for $1.4 million or some amount set by the Board.  The statute says the 
Board may recover its cost.  Well, what you’re doing is imposing an up-front fee.  Is that consistent or is that 
inconsistent?  I mean, you know there is a legal issue there that [staff counsel] needs to advise you on.  But even 
if you decide to go ahead and charge the up-front fee, what is the amount of the fee?  It’s $1.4 million or 
something that the Board sets.  The regulation lacks clarity. 
 
Response:  Business and Professions Code section 19604.5(e)(6) provides that the Board may recover any costs 
associated with the licensing or regulation of exchange wagering from the exchange wagering licensee by 
imposing an assessment on the exchange wagering licensee in an amount that does not exceed the reasonable 
costs associated with the licensing or regulation of exchange wagering.  When the Board may require payment 
of the fee is an administrative decision.  There is no requirement that it first incur all expected costs before 
imposing the assessment.  If the Board takes in funds, it may also distribute funds that are not spent.   
 
Comment: Page 82-83 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated the 
initial statement of reasons needs to set out what you’re going to be spending the money on and how you have 
come up with this fee amount.  There is nothing at all that sets out what the cost of implementing this program 



  

is likely to be.  So there is no way we can look at it and say, well, we think that fee if appropriate or we think 
that contrary to the statute you’re charging more than is reasonably necessary to recoup your expenses. 
 
Response:  Business and Professions Code section 19604.5(e)(6) provides that the Board may recover any costs 
associated with the licensing or regulation of exchange wagering from the exchange wagering licensee by 
imposing an assessment on the licensee in an amount that does not exceed the reasonable costs associated with 
the licensing or regulation of exchange wagering.  The proposed license fee covers a two year period and 
includes the projected costs of infrastructure, legal services, training and staff required to regulate exchange 
wagering.  
 
Comment: Page 83 of transcript: Commissioner Winner said if one party is betting that the horse will win and 
another party accepts or takes that bet, they are then betting that the horse will lose, are they not? 
 
Response:  The Board agrees.  Business and Professions Code section 19604.5(a)(11) defines identically 
opposed wagers as wagers in which a person offers to lay on an outcome at the same price at which another 
person offers to back that same outcome.   
 
Comment: Page 84 of transcript: Gene Livingston on behalf of Twinspires.com (Churchill Downs) stated some 
people can just place bets that a horse will lose.   
 
Response:  Any proposed exchange wager that lays a horse to lose must be matched by an identically opposing 
wager that backs the horse to win.  An exchange wager requires identically opposing propositions. (See 
Business and Professions Code section 19604.5(a)(7)). 
 
Comment: Page 87 of transcript: Drew Couto representing Global Betting Exchange stated he had never seen an 
example where a rush to approve these regulations occurred in this way, and it’s unprecedented. 
 
Response:  The Board disagrees.  The process to develop and adopt regulations governing exchange wagering 
began in August 2011 when the Board provided notice of a 45-day process to solicit studies, public comments 
and input on exchange wagering.  The proposed drafts of exchange wagering regulations were first available to 
the public in February 2012.  In February 2012 the Board held an ad-hoc committee meeting regarding 
exchange wagering, and on February 23, 2012, the ad-hoc committee made a public report to the full Board.  In 
March 2012 the Board directed staff to initiate a 45-day public comment period regarding the proposed 
exchange wagering regulations.  The 45-day public comment period began on May 11, 2012 when the notice 
was published in the California Regulatory Notice Register.  The public comment period ran until June 25, 
2012.  A hearing for adoption was held on June 28, 2012; another ad-hoc committee meeting was held on 
August 22, 2012; additional hearings for adoption were held on August 23, 2012 and September 20, 2012.  A 
15-day public comment period regarding modifications to proposed exchange wagering regulations was 
provided from October 8, 2012 through October 22, 2012.  The Board adopted the proposed exchange wagering 
regulations at a final hearing for adoption on November 15, 2012, well over a year after it first began the 
development of the proposed regulations. 
 
Comment: Page 87 of transcript: Drew Couto representing Global Betting Exchange stated his organization 
submitted alternative regulations.  The company [Global Betting Exchange] has never been invited to work with 
staff on exploring those alternative regulations, determining whether they’re feasible or not.  
 
Response:  The Board determined it would create a new Article 27, Exchange Wagering, to promulgate 
exchange wagering regulations.  The alternative regulations submitted by Global Betting Exchange attempted to 
incorporate exchange wagering within the existing Article 26, Advance Deposit Wagering.  During the entire 
rulemaking process Global Betting Exchange has submitted numerous comments, all of which were considered 
and addressed as required.  Several of Global Betting Exchange’s comments have resulted in modifications to 



  

proposed exchange wagering regulations.  At any time Global Betting Exchange could have asked to meet with 
staff to discuss its proposals.   
 
Comment: Page 87 of transcript: Drew Couto representing Global Betting Exchange stated Global Betting 
Exchange was not invited to participate in meetings in Europe, in which his client is located, that occurred with 
Betfair.  We learned of those for the first time at the February 9, 2012 meeting of the Horse Racing Board. 
 
Response:  In January 2012 two CHRB staff persons traveled to London, England to meet with British Horse 
Racing Authority staff.  During the visit staff had an unscheduled meeting with Betfair for a period of three to 
four hours.  The meeting involved a video demonstration about placing exchange wagers at the Betfair website 
– and a short question and answer period regarding monitoring and security issues.  At this meeting staff 
learned of a Global Betting Exchange presence in London. 
 
Comment: Page 87-88 of transcript: Drew Couto representing Global Betting Exchange stated the February 9, 
2012 Ad-hoc Committee meeting had an agenda item to discuss proposed exchange wagering regulations.  That 
agenda item was taken off at the meeting, so we weren’t given an opportunity to do that.  We had an 
opportunity to discuss exchange wagering under the first agenda item, general principal.  And obviously my 
company, Global Betting Exchange, supports those rules.  But we did not have an opportunity to discuss the 
rules in particular.   
 
Response:  At the February 9, 2012 Ad-hoc Committee meeting the first item on the agenda was opening 
remarks from Commissioner Israel.  The second item was discussion and presentations from California industry 
representatives regarding the exchange wagering and the proposed exchange wagering regulations.  At that time 
any industry representative could have spoken about any proposed regulation.  Global Betting Exchange was 
listed as an industry representative.  The third item on the agenda was a discussion regarding the proposed 
addition of Article 27, Exchange Wagering, and the proposed exchange wagering regulations.  That item was 
postponed by the Ad-hoc Committee. 
 
Comment: Drew Couto representing Global Betting Exchange stated at the March 22, 2012 Regular Board 
Meeting the Board did not entertain discussion of the rules themselves, but put forward the packet with 
assurances from at least three Board members that the Board fully expected changes to be made to the rules and 
the rules reissued for public comment.  
 
Response:  The June 28, 2012 hearing for adoption of the proposed exchange wagering regulations was only the 
first of a series of hearings and other actions by the Board.  Following the June 28, 2012 hearing another ad-hoc 
committee meeting was held on August 22, 2012; additional hearings for adoption were held on August 23, 
2012 and September 20, 2012.  A 15-day public comment period regarding modifications to proposed exchange 
wagering regulations was provided from October 8, 2012 through October 22, 2012.  The Board adopted the 
proposed exchange wagering regulations at a final hearing for adoption on November 15, 2012, well over a year 
after it first began the development of the proposed regulations.  
 
Comment: Page 88-89 of transcript: Drew Couto representing Global Betting Exchange stated from the 
interested party perspective it was understood until mid-May [2012] that the proposed exchange wagering 
regulations would not be authorized or implemented before early December [2012].  Yet three days after getting 
confirmation from staff of that timeline, the Board was allowing potential applicants to submit tentative 
applications in a manner that was not consistent with the APA. 
 
Response:  The timeline for implementation of the proposed exchange wagering regulations, as described by 
Mr. Couto, was roughly accurate as of the June 28, 2012 hearing for adoption.  However, the rulemaking 
process under the APA is not static, and projected timelines may change depending on circumstances.  The 
Board’s acceptance of tentative applications is not an indication that the Board would attempt to enforce any 
regulations. 



  

 
Comment: Page 89 of transcript: Drew Couto representing Global Betting Exchange stated the [exchange 
wagering rulemaking] process is perceived by my client and others as a process that is going to provide a 
strategic and competitive advantage to one company based on the way in which this rule process is proceeding.  
And I don’t think that’s the intent of the Board, but that’s the realistic perception and the actual outcome if these 
rules are approved today. 
 
Response:  The June 28, 2012 hearing for adoption of the proposed exchange wagering regulations was held 
following a 45-day public comment period, as prescribed by the APA.  Prior to the initiation of the 45-day 
public comment period the Board provided numerous opportunities for interested parties to comment on and 
affect the development of the proposed regulations.  In fact, the process was begun in August 2011.  If strategic 
or competitive advantage existed for one company, it was not due to the Board’s adherence to the rulemaking 
process as required by the APA. 
 
Comment: Page 89 of transcript: Drew Couto representing Global Betting Exchange stated with regards to the 
regulations substantively, there are practical problems as drafted, there are legal problems as drafted, and there 
are perception problems as drafted.  Everybody on this Board recognizes that there has been a concern among 
stakeholders and fans about these perceived integrity issues related to lay wagers. 
 
Response:  The Board agreed there could be issues that would result in the modification of some of the 
proposed exchange wagering regulations, and it continued the hearing for adoption to provide time for 
additional public comment.  
 
Comment: Page 89-90 of transcript: Drew Couto representing Global Betting Exchange stated in October 2011 
Global Betting Exchange submitted an alternative regulation which called for higher scrutiny of individuals 
who are placing lay wagers, more disclosure, higher scrutiny, as a means to protect not only players, not only 
licensees, not only the providers, but the integrity of the sport itself.  And that regulation has never seen the 
light of day, or never been discussed at a public meeting.  Never have we been invited to talk about what we 
proposed with CHRB staff.  And as part of a thorough rule-making process we find that hard to believe. 
 
Response:  In October 2011 Global Betting Exchange submitted proposed exchange wagering regulations.  
Included in the submission was a proposal for Rule 2085, Ensuring the Integrity of Exchange Wagering.  The 
proposed rule was extensive and would have required written notarized representations from persons seeking to 
lay a horse to lose.  The proposed regulation would also have required persons laying horses to lose to maintain 
a separate deposit of funds in addition to those utilized for wagering purposes.  Any person with an exchange 
wagering account may decide to lay a horse to lose; therefore, any person seeking to open an exchange 
wagering account would have to comply with the proposed regulation.  The proposed regulation was included 
in written materials used by the exchange wagering Ad-hoc Committee and at Regular Board Meetings.  At any 
time Global Betting Exchange could have requested a meeting with staff to discuss its submission.   
 
Comment: Page 92 of transcript: Drew Couto representing Global Betting Exchange stated there were definition 
issues related to net winnings.  
 
Response:  The proposed definition of net winnings under Rule 2086, Definitions, mirrors exactly the definition 
contained in the enabling statute.   
 
Comment: Page 92 of transcript: Drew Couto representing Global Betting Exchange stated Global Betting 
Exchange would like the Board to consider under Rule 2086.6, Operating Plan Required, inclusion of language 
that would require the providers to hold funds in trust in a manner consistent with Business and Professions 
Code section 19597.5. 
 



  

Response:  Business and Professions Code section 19597.5 requires organizations licensed to operate a horse 
racing meeting to hold distributions required to be made pursuant to horse racing law in trust until the funds are 
paid to the various distributes.  Under Business and Professions Code section 19604.5 exchange wagering 
providers are not required to retain, withhold, or take out any amounts from any exchange wagers, except as 
expressly set forth in the applicable exchange wagering agreements.  Additionally, ADW providers, satellite 
wagering facility operators and minisatellite wagering operators are not required to hold funds in trust.   
 
Comment: Page 92 of transcript: Drew Couto representing Global Betting Exchange stated with regard to 
authorizing out-of-state residents, there is potential criminal liability related to obtaining the permission of an 
out-of-state commission in order to accept a wager from a non-resident of the State of California.  That is a 
requirement under the IHA section 3004. 
 
Response:  Business and Professions Code section 19604.5(b)(2) provides that exchange wagering shall be 
conducted pursuant to and in compliance with the provisions of the Interstate Horseracing Act of 1978 (15 
U.S.C. Sec. 3001 et seq.), as amended, this section, all applicable federal laws, and rules and regulations 
promulgated by the Board pursuant to this section.  It is the responsibility of the exchange wagering provider to 
ensure it is in compliance with the law. 
 
Comment: Page 92-93 of transcript: Drew Couto representing Global Betting Exchange stated his organization 
was concerned about the posting of credits for winning wagers.  It was not tied to a race being declared official. 
 
Response:  Mr. Couto is referring to Rule 2090, Posting Credits for Winnings from Exchange Wagers.  
Subsection 2090(a) of the proposed regulation states: Credit for winnings from matched wagers placed with 
funds in an account shall be posted to the account by the exchange provider after the race is declared 
official. The only time posting credits for winnings is not tied to the race being declared official is in the case of 
Antepost wagers, which may be paid when the outcome of the Antepost wager can be determined with certainty 
by the provider. 
 
Comment: Page 93 of transcript: Drew Couto representing Global Betting Exchange stated there is an Antepost 
provision in these rule…I don’t think that is really understood by most folks.  It’s not defined, which it should 
be a defined term.   
 
Response:  The Board agreed and modified Rule 2087.5, Antepost Market, to clarify the definition of an 
Antepost wager. 
 
Comment: Page 93 of transcript: Drew Couto representing Global Betting Exchange stated I would implore the 
Board to take a look at the alternative regulations [submitted by GBE] because of the issue of perceived 
integrity.  This is something that has haunted most other jurisdictions.  You have a chance to promote 
regulations that are uniquely American exchange related regulations, not adopt foreign regulations. 
 
Response:  In drafting the proposed exchange wagering regulations staff took into account existing Board 
regulations (especially ADW rules), industry comments and existing British Horse Racing Authority exchange 
wagering regulations.  None of the proposed exchange wagering regulations could be considered “foreign”. 
 
Comment: Page 94 of transcript: Drew Couto representing Global Betting Exchange stated the Global Betting 
Exchange alternate regulations required at the time an account is ordered that those individuals who choose to 
make lay wagers, that there’s an additional level of scrutiny and disclosure so as to provide a means for the 
Board to investigate suspicious betting.  There’s a greater disclosure requirements, and also there is a 
requirement that the document be executed under penalty of perjury.  So there’s in addition to a regulatory 
resolution, there is a criminal penalty to doing that, as well. 
 



  

Response:  Global Betting Exchange’s proposed rule was extensive and would have required written notarized 
representations from persons seeking to lay a horse to lose.  The proposed regulation would also have required 
persons laying horses to lose to maintain a separate deposit of funds in addition to those utilized for wagering 
purposes.  Any person with an exchange wagering account may decide to lay a horse to lose; therefore, any 
person seeking to open an exchange wagering account would have to comply with the proposed regulation.  
Under current Board rules and regulations, as well as the proposed exchange wagering regulations, the Board 
has full authority to investigate suspicious wagering.   
 
Comment: Page 97 of transcript: Commissioner Rosenberg said he believed that there had to be another system 
for expediting the redrafting of the proposed exchange wagering regulations.  He stated he did not feel satisfied 
that the rules were in a position to be approved as they were presently drafted. 
 
Response:  The Board agreed and continued the hearing for adoption to provide an opportunity to consider 
industry comments and to modify proposed regulations, if necessary. 
 
Comment: Page 97-98 of transcript: Commissioner Beneto stated he thought the proposed exchange wagering 
regulations should be adopted as they were.  The regulations could be modified in the future.  Otherwise, the 
process could go on indefinitely.   
 
Response:  The Board determined it would continue the hearing for adoption. 
 
Comment: Page 99 of transcript: Commissioner Winner asked if it were true that part of the process that 
currently was in place was to “within-race bet” [place an exchange wager as the race is run].  
 
Response:  Business and Professions Code section 19604.5(k) permits exchange wagers placed on a market 
after the start of a race if authorized by the Board, the racing association or racing fair conducting the races, and 
the horsemen’s organization responsible for negotiating purse agreements. 
 
Comment: Page 103 of transcript: Regarding the proposed operation of exchange wagering at Los Alamitos 
Race Course, Commissioner Winner stated it would not be a whole test of exchange wagering as in-race 
wagering constituted approximately 20 percent of exchange wagers.   
 
Response:  Before exchange wagering may occur at Los Alamitos Race Course the proposed exchange 
wagering regulations must be adopted by the Board, and the approval process under the APA must be 
completed.  The conduct of in-race wagering is subject to racing association and horsemen approval in the 
negotiated agreement with the exchange operator and Board approval.  
 
Comment: Page 102 of transcript: Commissioner Winner stated he was concerned about the perception of 
integrity, which he felt was one of the Board’s primary responsibilities.  Some of the recent events in the quarter 
horse industry had put a magnifying glass on the sport.  To add exchange wagering at Los Alamitos Race 
Course at the current time would not be the best thing going forward for the purposes of experimenting with 
exchange wagering.  He stated he also wondered how the momentum of an experimental or trial period could be 
reversed once the industry engaged in exchange wagering.  How would all the activity and investments be 
reversed? 
 
Response:  Before any exchange wagering could occur at Los Alamitos Race Course the proposed exchange 
wagering regulations would have to be adopted by the Board and approved in accordance with the APA.  If, 
after an initial period of conducting exchange wagering, the industry determined it was detrimental, the various 
horse racing associations and/or horsemen’s organizations could refuse to negotiate the required agreements.  In 
addition Business and Professions Code section 19604.7 provides for a sunset date of May 1, 2016. 
 



  

Comment: Page 104 of transcript: Commissioner Choper stated he thought exchange wagering was the most 
promising idea of enlarging the industry’s fan base, and on that ground he was in favor of it. 
 
Response:  The Board agrees that many interested parties consider exchange wagering to be an opportunity to 
attract a new and different demographic to horse racing. 
 
Comment: Page 104-105 of transcript: Commissioner Choper stated gamblers will or will not love exchange 
wagering.  They would look for weaknesses in the system, as they made it their business to look for the 
underlay and the overlay.  However, one misstep would set the concept of exchange wagering back a long way. 
He said he thought exchange wagering should be adopted as quickly as possible, but only after it was carefully 
thought through.   
 
Response:  The Board agrees that implementing exchange wagering regulations should be carefully thought 
through.  It determined it would continue the hearing for adoption to provide time for more comment and to 
modify the proposed regulations, as needed.   
 
Comment: Page 107 of transcript: Commissioner Choper stated that some claimed the proposed exchange 
wagering regulations applied only to the internet.  He said the question of why they should apply only to the 
internet was not a bad question. 
 
Response:  As it is currently practiced in other jurisdictions, exchange wagering is primarily an internet, or 
electronic activity.  One may place wagers on-line, or via telephone.  However, Business and Professions Code 
section 19604.5 provides that exchange wagers may be made in person.  In addition, Rule 2086.9, Deposits to 
an Exchange Wagering Account, provides that deposits to an exchange wagering account may be made in 
person. This means exchange wagering may be conducted at a live race meeting or at an off-site facility.  The 
notion that exchange wagering applies only to the internet is not valid. 
 
Comment: Page 107 of transcript: Commissioner Choper stated the Jockeys’ Guild was concerned about Rule 
2092.6, Suspension of License.  The concern was that the proposed rule was not fair enough.  Maybe it was fair, 
maybe not.  He said he believed it was fair enough to satisfy the constitution.  However that was just a 
minimum.  The statutes made it more.  Commissioner Choper said he would be in favor of trying to do more in 
an intelligent fashion.   
 
Response:  The Board modified Rule 2092.6 to address some of the Jockey’s Guild concerns.   
 
Comment: Page 108 of transcript: Chairman Brackpool said given the controversial nature of exchange 
wagering it was incumbent on the Board to try and get the regulations as right as possible to avoid any 
immediate failure due to not thinking through the various pitfalls. 
 
Response:  The Board agreed that implementing exchange wagering regulations should be carefully thought 
through.  It determined it would continue the hearing for adoption to provide time for more comment and to 
modify the proposed regulations, as needed. 
 
Comment: Page 108-109 of transcript: Chairman Brackpool stated the exchange wagering Ad-hoc committee 
could look at the proposed regulations and come back to the Board.  No more comments were needed regarding 
who was against or for exchange wagering because all the parties had made their positions clear.  In addition, 
comments regarding the enabling statute and whether it was valid were determinations the Board could not 
make.  The Legislature approved exchange wagering.  However, maybe the opponents of exchange wagering 
would be right and the Legislature did not approve what it thought it did.  Regardless, the Legislature gave the 
Board the responsibility to implement rules. 
 



  

Response:  The Board determined it would continue the hearing for adoption to provide time for more comment 
and to modify the proposed regulations, as needed.  Business and Professions Code section 19604.5(e)(1) 
provides that the Board shall have full powers to prescribe rules, regulations, and conditions under which 
exchange wagering may be conducted in California.  Subsection 19604.5(m) states the Board shall promulgate 
administrative rules and regulations to effectuate the purposes of this section.   
 
Comment: Page 110 of transcript: Chairman Brackpool stated there are very few that are actually really new 
regulations here.  So really the argument is are they in conflict with existing ones such as some of those that 
California Thoroughbred Trainers have pointed out that there’s a conflict.  
 
Response:  The proposed addition of Article 27, Exchange Wagering, provides for 25 new regulations.  Many of 
the proposed exchange wagering regulations are based on the existing ADW regulations contained in Article 26.  
In addition, comments made by interested parties, British Horse Racing Authority regulations and the 
requirements of Business and Professions Code section 19604.5 were used. 
 
Comment: Page 113 of transcript: Chairman Brackpool stated the process was not intended to favor one 
applicant over another.  The process was intended to level the playing field, which was why the Board had to 
look at the application process. So the Board had to balance getting the regulations right with not slowing down 
something that could make a difference in the sport.   
 
Response:  In enacting the proposed exchange wagering regulations the Board must adhere to the requirements 
of the APA.  Once the regulations are approved under the APA and enacted any interested party may apply to 
the Board for license to operate exchange wagering.   
 
Comment: Page 118-119 of transcript: Commissioner Beneto asked what was wrong with adopting the 
proposed regulations as they were and then modifying them at a future date.  There would be changes made 
anyway.  The regulations before the Board were a starting point and they would correct themselves down the 
road.    
 
Response:  The Board determined it would not adopt the proposed regulations as presented at the June 2012 
hearing for adoption.  The Board continued the hearing to provide time for additional comment and 
modification of the proposed regulations, as needed. 
 
Comment: Page 119-120 of transcript: Commissioner Rosenberg asked what would happen if the proposed 
regulations were redrafted. 
 
Response:  If the modifications to the proposed exchange wagering regulations were non-substantive, as defined 
under the APA, they would be put out for a 15-day public comment period.  Subsequent to the 15-day comment 
period a hearing for adoption would be held.  If the modifications were substantive, the regulations would be 
put out for an additional 45-day public comment period, followed by a hearing for adoption.   
 
BETFAIR WRITTEN COMMENTS SUBMITTED DURING THE JUNE 28, 2012 REGULATORY 
HEARING. 
 
Comment: [Tab 1 of the Betfair June 28th submission] PowerPoint presentation of CHRB exchange wagering 
rulemaking timeline and Office of Administrative Law review standards.  The review standards matched the 
proposed regulations with the provisions of the enabling statue. 
 
Response:  The Board agreed with the presentation.   
 



  

Comment: [Tab 2 of the Betfair June 28th submission] Letter from Blank Rome LLP dated June 28, 2012.  The 
letter is a response to comments previously submitted by Greenberg Traurig, LLP on behalf of Churchill 
Downs.   
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2086.1 “TwinSpires starts off by raising the 
specious objection that Rule 2086.1 should require that any exchange wagering agreement expressly state 
whether wagers on a horse to lose are allowed. No such specification is necessary or appropriate in the Rules 
since the possibility of an exchange wager involving a bet that a horse will lose is inherent in the definition of 
exchange wagering. Specifically, Section 19604.5(a)(7) defines "exchange wagering" to involve two or more 
persons placing identically opposing wagers, Section 19604.5(a)(11) defines "identically opposing wagers" as 
involving an offer to lay a selected outcome and another person 's offer to back that outcome, and Section 
19604.5(a)(12) defines to "lay" an outcome as meaning wagering on a selected outcome not occurring.1  A 
wager that a horse will not win (i.e. a lay wager) is, by definition, a wager that the horse will lose. No further 
authorization or clarification is needed in the regulations or any exchange wagering agreement.” 
 
_____________________ 
1  Unless otherwise specified, all references to Sections are to the Business & Professions Code. 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2986.5 “TwinSpires raises a concern that the 
Board has failed to justify or explain in its Initial Statement of Reasons why a $1.4 million payment is required 
at the time a license application is submitted, and questions whether that requirement is unclear because Rule 
2986.5 allows the Board to determine that a different amount should be submitted. Our presumption and 
understanding is that the Board has estimated that the $1.4 million deposit reflects the reasonably anticipated 
costs of licensing and regulation of exchange wagering, and that the Board will (consistent with the limits on 
the Board's ability to assess such fees under Section 19604.S(e)(6) refund any amounts ultimately found by the 
Board to exceed the "reasonable costs associated with the licensing or regulation of exchange wagering." We 
are aware of no authority to support TwinSpires' suggestion that the basis for the Board's estimate must be 
detailed in the public notice or the regulations themselves; nor are we aware of any authorities which would 
mandate that the Board, particularly in this time of extremely tight governmental budgets, first incur all 
expected costs before imposing an expressly authorized assessment on regulated persons to cover those costs. If 
TwinSpires or any other party has reason to question the Board's calculation of such costs, there is a ready 
remedy to seek from the Board through public records requests for documentation supporting those costs and to 
challenge any unnecessary assessments in light of the documentation produced. This would be the same 
procedure which would be required whether the Board invoiced costs to applicants and/or licensees after they 
are expended or before they are fully incurred.” 
 
Response:  The Board agrees. Rule 2086.5, Application for License to Operate Exchange Wagering requires the 
applicant to provide a certified check in the amount of $1.4 million as a license fee to fulfill Business and 
Professions Code section 19604.5(e)(6), which provides that the Board may recover any costs associated with 
the licensing or regulation of exchange wagering from the exchange wagering licensee. The subsection states 
the Board may determine another amount is appropriate. This provides the Board with flexibility to adjust the 
license fee if it determines circumstances warrant such an action.  
 
Comment: Blank Rome LLP letter dated June 28, 2012:  “TwinSpires also objects that the Board has failed to 
justify its election to make a 2-year term the standard for exchange wagering licenses. The Board has, however, 
identified consistency with existing license terms for ADW and satellite wagering facilities as the basis for 
selecting such a standard 2-year term. Such consistency, in and of itself, is sufficient reason for the Board to 
adopt such a standard term, and the Board's extensive experience with other licensing regimes (such as ADW) 
certainly justifies the Board retaining the authority to determine that a particular license should be for a different 
term (e.g. if the license applicant only has an exchange wagering agreement for 1 year, or only has a required 



  

labor agreement of a similar shorter term). Moreover, neither TwinSpires nor any other person has suggested 
that any other term of license would be more appropriate; in the absence of any such suggestion, there is no 
basis for the Board to reconsider its expressed preference for consistency with the license terms for ADW and 
satellite wagering facilities.” 
 
Response:  The Board agrees.   
 
Comment: Blank Rome LLP letter dated June 28, 2012:  “Finally, TwinSpires objects that, in Rule 2986.5(d), 
the Board retains discretion over whether to grant or refuse any given exchange wagering license. The Board 
always retains discretion, however, on whether or not to grant any individual license, and the only limitation on 
that authority is that such discretion cannot be exercised arbitrarily or capriciously. Other Rules adopted by the 
Board reflect similar exercises of its discretion (see e.g. Rules 1434, 1485(d), 1489, 1491, 2071(f), and 2072(f)). 
There is no requirement that the Board detail an exhaustive and prescriptive checklist of the considerations 
which may inform its exercise of discretion, particularly in light of the Board's obligation under Section 
19604.5(d) to determine if an applicant's policies and safeguards, as a whole, sufficiently ensure player 
protection and integrity.” 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  “TwinSpires facetiously suggests that the requirement 
that an applicant's operating plan include "at a minimum" certain information somehow implies that other 
information would also be required. The Rule is, however, very clear: the information listed in the Rule is 
required of all applicants, but there is nothing preventing an applicant from including additional information in 
an operating plan if the applicant deems it relevant or helpful to the Board.”  
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  “TwinSpires also questions why the Board did not 
duplicate all of the technological requirements for exchange operators which are spelled out in Section 19604.5 
at the time that the Board specified two additional requirements (a data security policy and a policy for 
notification of unauthorized access to an account holder's personal information) in Rule 2086.6(c).  TwinSpires 
has apparently misread or ignored the full text of the proposed Regulations; all of the technology requirements 
of Section 19604.5(d) are fully incorporated into the Rules. Specifically, Rule 2086.5 specifies that any 
applicant for a license to conduct exchange wagering must complete CHRB form 229 (New 02/12), and that 
form is fully incorporated by reference into that Rule. Section 13 of form 229 specifically requires the applicant 
to detail its security access policy and safeguards pursuant to Section 19604.5(d), including all of the 
technology requirements specified in Section 19604.5(d). There is no hidden "trap" for anyone who has paid 
attention to the Rules and the requirements of form 229.2” 
 
_____________________ 
2  As noted, Rule 2086.6 does specify two requirements in addition to those specified in Section 19604.5(d): a 
data security policy and a policy for notification of unauthorized access to an account holder's personal 
information. These requirements are promulgated pursuant to the Board's express authority under Section 
19604.5(d) (which states that security policies and safeguards which the Board may require of licensees shall 
"includ[e], but not [be] limited to" those specifically spelled-out in the statute). 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  “TwinSpires also objects to the Board's proposed 
requirement that any applicant submit pro forma financial statements and projections showing anticipated 
revenues, expenditures and cash flows for a proposed exchange. There can be no doubt that the Board is entitled 
to require a reasonable showing that any proposed licensee knows how to run the business for which the 



  

applicant seeks a license. Moreover, this requirement mirrors one already existing in the Rules for ADW 
providers (see Rules 2071(e) and 2072(e), and is fully consistent with the Board's obligation to ensure the 
protection of persons establishing exchange wagering accounts. See Section 19604.5(d). If TwinSpires lacks 
sufficient experience and knowledge to know how to successfully operate an exchange, it is certainly free to 
partner with any of a number of other exchange operators around the world.” 
 
Response:  The Board agrees that the proposed regulation mirrors one already existing in the Rules for ADW 
providers (see Rules 2071(e) and 2072(e), and is fully consistent with the Board's obligation to ensure the 
protection of persons establishing exchange wagering accounts. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2086.9 “TwinSpires objects to the Board 's 
proposed requirement that licensees submit audited financial statements annually. This requirement mirrors the 
existing requirement for ADW providers (see Rules 2071(g) and 2072(g)) and is fully within the Board's broad 
powers under Section 19604.5(e)(4) (Board shall have full power to prescribe rules and regulations for 
exchange wagering, "including requiring an annual audit of the exchange wagering licensee's books and 
records") and Section 19440 (Board shall have al l powers necessary and proper to enable it to carry out fully 
and effectively the purposes of the Horse Racing Law, including the licensing of persons participating in 
wagering).” 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2087.5 “It is not clear how TwinSpires could 
claim to be confused by the definition of an antepost market. The description in Rule 2087.5 is very clear: such 
a wager involves predicting two outcomes - that a horse will run in a race, and then how the horse will finish in 
the race. Such a wager is already very common in futures markets run by TwinSpires and it's parent, Churchill 
Downs, Inc. on, for example, the Kentucky Derby. Here, the only difference is that an exchange wager 
submitted in an antepost market - like any other exchange wager - must be matched by an identically opposing 
wager, as discussed in detail above, or it will not result in the opportunity for a player to win or lose that 
wager.” 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2087.6 “TwinSpires complains that Rule 2087.6 
does not include the option for an exchange operator to cancel part of a matched wager. Section 19604.5(k), 
however, gives the Board complete discretion as to whether to permit the cancellation of all or part of a wager. 
Part of that discretion certainly includes the Board 's discretion to determine not to allow the cancellation of part 
of a matched wager. 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2088.6 “TwinSpires questions whether Rule 
2088.6 is unclear because it does not explicitly state, as does Section 19604.5(j), that an unmatched wager may 
be cancelled "without cause." There is no ambiguity, however: the Rule clearly states that any unmatched wager 
may be cancelled and puts no restriction on an exchange operator's ability to do so. Thus, an exchange operator 
is clearly permitted to cancel an unmatched wager for any reason, with or without cause. No amendment to this 
Rule is needed to make it any clearer.” 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2089 “TwinSpires misapprehends the basis for 
this Rule. Liability for overpayments is, throughout the Rules, the responsibility of the wagering operator. See 
Rule 1962(a). Rule 2089 just makes clear that no different result is appropriate under exchange wagering.” 



  

 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2089.5 “TwinSpires raises a number of irrelevant 
questions regarding how the provisions of this Rule might be applied to a hypothetical exchange wager placed 
by someone located outside of California. The Rule, however, merely echoes the authority granted in Section 
19604.5(c), and if TwinSpires has any concerns regarding the legality of that authority under the statute, the 
appropriate place to raise those concerns is in a declaratory relief challenge in the appropriate court, not in these 
rule making proceedings by this Board. Moreover, it would be up to any operator proposing to accept wagers 
from outside of California to demonstrate that such wagers are permissible and legal under the statute and other 
applicable laws; this Rule determines neither that any wager placed from a jurisdiction outside of California 
would be legal nor illegal.3 
 
Likewise, if a person is operating as a bookmaker, their placement of a wager through an exchange is no more 
legal than it would be if they placed the wager through and ADW. Bookmaking is against the laws already 
under California and federal law. Nothing in Rule 2089.5 changes that in any way.” 
 
_____________________ 
3  As currently worded, a wager placed outside of California must not be "'unlawful under United States federal 
law or the law of that jurisdiction." If conditions prohibits the wager, this condition is not satisfied. TwinSpires' 
proposed amendment to make the requirement that a wager not be " unlawful under United States federal law 
and the law of that jurisdiction" would render the condition satisfied - and the wager permissible - if the wager 
were unlawful under only one body of law (e.g. federal law) but not the other (e.g. the wager is legal under the 
law of the jurisdiction where the wager is placed). No edit is necessary to fulfill the clear intent of the Board and 
Section I 9604.5(c). 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  “Finally, although TwinSpires questions the intent of 
Rule 2089.5(d), this Rule simply parallels the existing provisions applicable to ADWs under Rules 2074(e) and 
2075(e). Given the existing regulations, which to date no party has had any difficulty following, no further 
clarification of the provisions of Rule 2089.5(d) is needed. See Government Code § 11349.1 (b) (clarity of a 
regulation may be determined in the context of existing related regulations).” 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2089.6 “TwinSpires' questions regarding the 
scope of account funding options described in this Rule are misplaced. This Rule parallels the provisions of 
Rule 2076 already applicable to ADW operators, and nothing in this Rule as written suggests that any operator 
must accept any particular form of payment. Rather, the Rule lists the forms of payment which an operator is 
currently permitted to accept. Should an operator at some point in the future decide that it would like the 
opportunity to accept a new form of payment, that operator can return to the Board for an appropriate rule 
making process at that time.” 
 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2092.5 “The provisions of this Rule are taken 
from the requirements of Section 19604.S(e)(3)(B) (which were designed to prohibit so-called "instant racing" 
wagering on an exchange) and Section 19604.5(k) (which authorizes exchange wagering after the start of a -
race, subject to the agreement of the track where the race is run and the appropriate horsemen's organization). 
Under the Rule and as commonly understood, the conclusion of the race is the point where the race is declared 
official.” 



  

 
Response:  The Board agrees. 
 
Comment: Blank Rome LLP letter dated June 28, 2012:  Rule 2092 .7 “TwinSpires questions whether the Board 
is attempting under Rule 2092.7 [erroneously cited as Rule 2092.6] to delegate to the Board of Stewards the 
authority to suspend the license of exchange wagering licensees as well as occupational licensees. The intent of 
the Rule is abundantly clear to delegate (pursuant to the Board's authority under Section 19440(b) a portion of 
the Board's authority under Section 19461 to suspend an occupational licensee under certain conditions in the 
interest of integrity and fairness of any exchange wagering. If any edit is needed to make this intention more 
clear, simply replacing the words "any person" with the words "any occupational licensee" would be a non-
substantial change and would not require any delay in the Board's adoption of these Rules. See Cal. Admin. 
Code tit. I, § 40.” 
 
Response:  The Board agrees. 
 
Comment: [Tab 3 of the Betfair June 28th submission] Consist of a letter from Blank Rome LLP dated June 20, 
2012.  The letter was previously submitted (See tab 21).  
 
Comment: [Tab 4 of the Betfair June 28th submission] Consist of a letter from Betfair dated June 22, 2012 and 
letters of support from the industry: Los Alamitos letter dated June 12, 2012; Pacific Coast Quarter Horse 
Racing Association letter dated June 12, 2012; Del Mar letter dated June 18, 2012; Thoroughbred Owners of 
California letter dated June 21, 2012; Hollywood Park letter dated June 19, 2012; Pari-Mutuel Employees Guild 
letter dated June 20, 2012; Cal Expo letter dated June 17, 2012 and Fairplex Park letter dated June 18, 2012. 
(See Tab 21) 
 
SUMMARY AND RESPONSE TO COMMENTS RECEIVED AT THE AUGUST 23, 2012 REGULATORY 
HEARING. 
 
Comment: Page 63 of transcript: Commissioner Rosenberg stated just to clarify one thing by putting it on the 
internet these, the suggested language changes are what we really want, the specific.  That’s all we’re going to 
accept. 
 
Response:  Commissioner Rosenberg was referring to the exchange wagering Ad-hoc Committee’s request that 
interested parties resubmit comments that were suggested changes to the language of the proposed exchange 
wagering regulations, and not comments regarding the concept of exchange wagering in general.  
 
Comment: Page 64-65 of transcript: Commissioner Winner said if we’re going to go ahead with this we have to 
go ahead with it right.  In my view, at least, if we don’t get it right it could be terribly damaging to the industry.  
I think that the process, I realize it’s taken a long time and there’s a lot of bureaucracy involved, but I think that 
I recognize that different companies have made significant investments, especially one in this process.  I just 
hope that everyone understands that it’s very important that we do it the way that we’ve been doing it, the way 
that the Board, even before I came onto the Board, has been doing it.  I appreciate what the committee and staff 
has done on this.  
 
Response:  The Board agrees that it is important to follow the rulemaking procedures as prescribed by the APA, 
and to produce regulations that will implement exchange wagering in a manner that is consistent with the 
enabling statute. 
 
Comment: Page 64-65 of transcript:  Chairman Brackpool stated there may be a case where staff has 
recommended to the committee, two sets, there are effectively two sets of language for a rule.  It may be that the 
Board actually takes an individual vote on which way to go on one of those.  But we will vote.  It will go out for 
comment.  We are not in charge of the time period for comments.  There are some that require 15.  There are 



  

some that require 45.  It all depends on the changes.  We will take both Counsel’s advice, as well as OAL’s 
advice, Office of Administrative Law, and we will put them out.  
 
Response:  In adopting the proposed exchange wagering regulations the Board must vet comments and 
suggested texts to determine the content of the regulations it will ultimately adopt.  The availability of proposed 
regulations for public comment is determined by the APA. 
 
 
Comment: Page 69 of transcript: John Bucalo representing the Barona Casino stated I mentioned yesterday, and 
I want to reiterate, that the satellites aren’t involved in this exchange wagering, and we feel we should be.  We 
shouldn’t be thrown off the bandwagon of any type of wager in California.  
 
Response:  The satellite wagering facilities are free to engage with staff and to comment on the proposed 
exchange wagering regulations.  If Mr. Bucalo wishes the Barona Casino to offer exchange wagering it may 
submit an application for license to operate exchange wagering after the proposed regulations are enacted.  
 
Comment: Page 69 of transcript: Vice Chairman Israel said, the process is simple.  You submit language that 
will be inserted or not be inserted in the rules as it relates to this.  And you, it has to be written as legal language 
that can stand within a rule.   
 
Response:  The Board agrees.  Interested parties may submit comments regarding proposed regulations.  The 
comments would be considered and may be included in a proposed regulation, or rejected.  
 
SUMMARY AND RESPONSE TO COMMENTS RECEIVED AT THE SEPTEMBER 20, 2012 
REGULATORY HEARING. 
 
Comment: Page 85 of transcript: Vice Chairman Israel said the rule that I prefer is that no one, no member of 
the Board, any person who holds a valid CHRB occupational license, any employee or contract employee of the 
Board should be able to lay a horse.  In other words, anybody with a CHRB license is prohibited from laying a 
horse, only that bet.  
 
Response:  Vice-Chairman Israel was referring to a proposed version of Rule 2092.5, Prohibitions on Wagers to 
Lay a Horse to Lose.  The proposal would have prevented any person with a valid CHRB occupational license 
or a contract employee of the Board from laying a horse to lose.  After discussion the Board determined it 
would not adopt the version favored by Vice-Chairman Israel.  The Board believed the prohibition 
unnecessarily included all classes of license, and that the alternate version of Rule 2092.5 would meet the 
Board’s objectives.    
 
Comment: Page 85 of transcript: Commissioner Beneto questioned rule (2092.5), what if you give the money to 
your wife to go bet?  
 
Response:  Both versions of Rule 2092.5 would prohibit the classes of license named in the rule from 
instructing another person to lay a horse to lose on their behalf.  
 
Comment: Page 87 of transcript: Carlo Fisco representing the California Thoroughbred Trainers said CTT does 
want to state that we do have a serious concern with 2092.6, which is the rule concerning suspension of an 
occupational license.  And at the time we do submit our comments we would ask that the CHRB in response try 
to make as detailed a response as possible.   Because it is in our opinion, as the rule stands now it will not pass 
muster with the OAL.  And that is very serious area of concern for the CTT.  
 
Response:  Rule 2092.6 provides for the suspension of an occupational license after a preliminary hearing to 
determine if probable cause exists the licensee has committed acts of fraud or any other action or inaction which 



  

threatens the integrity or fairness of any exchange wagering.  The suspension is limited to 10 days and a hearing 
under Business and Professions Code section 19461 must be held before any further discipline can be imposed.   
 
Rule 2092.6 is in accord with the United States Supreme Court decision in Barry v. Barchi, 443 U.S. 55 (1979), 
wherein the Court found the Due Process Clause permitted summary suspension of an occupational license 
without a pre-suspension hearing, whenever the state has satisfactorily established probable cause to believe a 
violation of horse racing rules has occurred and the person responsible is being disciplined. “To establish 
probable cause, the State need not postpone a suspension pending an adversary hearing to resolve questions of 
credibility and conflicts in the evidence.  At the interim, there is suspension stage, an expert’s affirmance, 
although untested and not beyond error, would appear sufficiently reliable to satisfy constitutional 
requirements.”  See, Barry v. Barchi 443 U.S. 55, 65 (1979).   
 
“In such circumstances, the State’s interest in preserving the integrity of the sport and in protecting the public 
from harm becomes most acute.”  See, Barry v. Barchi 443 U.S. 55, 66 (1979).    Rule 2092.6 provides 
substantial assurance that the licensee’s interest is not being baselessly compromised.   
 
Rule 2092.6 provides for a license suspension after a preliminary hearing.  The preliminary hearing must 
establish an act of fraud (or other action or inaction that threatens the integrity or fairness of exchange 
wagering) occurred and the licensee charged is the individual who committed the act or inaction.  The 
suspension can be no more than 10 days, and an adversarial hearing must be conducted in accordance with 
Business and Professions Code section 19461.   
 
The standard for probable cause at the preliminary hearing is, as noted above, that an act of fraud (or other act 
or inaction that threatens the integrity of exchange wagering) has occurred and the license identified committed 
the act or inaction.  The Rule is necessary to protect the public and assure the public of the integrity of exchange 
wagering.  
 
Comment: Page 88 of transcript: Richard Specter representing the Los Angeles Turf Club and the Pacific 
Racing Association, said I want to briefly address an item that the staff rejected that we had submitted dealing 
with on-track wagering, specifically eligibility to place a wager at the track.  As presently proposed by the rules 
a better from any of the 50 states in this country or the District of Columbia can place a wager on a win, place, 
show bet, Pick 6, exacta, anything they want.  However, if they want to place an exchange wager at the race 
track they can only do so if they are form the State of California or the State of New Jersey. 
 
Response:  Rule 2089.5, Requirements to Establish an Exchange Wagering Account, permits non-California 
residents to engage in exchange wagering only on California races.  Non-California residents are not permitted 
by statute to engage in exchange wagering on races outside of California.  (See Business and Professions Code 
section 19604.5(b)(2)).  Further, non-California residents may only open an exchange wagering account if 
doing so does not violate federal law or the laws of the state wherein they reside.  (See Business and Professions 
Code section 19604.5(c)). 
 
Comment: Page 88-89 of transcript: Richard Specter representing the Los Angeles Turf Club and the Pacific 
Racing Association, stated now the Board can only pass rules and regulations which are neither arbitrary nor 
discriminatory.  And this distinction is simply illogical.  There’s no reason why you’re permitting people to 
make traditional pari-mutuel wagers, even though their state doesn’t allow it, but you’re not letting them place 
an exchange wager because their state doesn’t allow it.  And legally this must be pari-mutuel wagering.  It’s the 
only way this will ever pass legal muster.   
 
Response:  Rule 2089.5, Requirements to Establish an Exchange Wagering Account, permits non-California 
residents to engage in exchange wagering only on California races.  Non-California residents are not permitted 
by statute to engage in exchange wagering on races outside of California.  (See Business and Professions Code 
section 19604.5(b)(2)).  Further, non-California residents may only open an exchange wagering account if 



  

doing so does not violate federal law or the laws of the state wherein they reside.  (See Business and Professions 
Code section 19604.5(c)). 
 
Comment: Page 89 of transcript: Richard Specter representing the Los Angeles Turf Club and the Pacific 
Racing Association, said before you put the rules and regulations out for comment we would like you to 
reconsider that aspect, and specifically we had changes to 2086(i) and to 2089.5(a) that addressed this flaw.  I’m 
not going to address Constitutional Law, Professor, because that’s your area, but this may also impact the 
privileges and immunities clause.  But we wanted to put that on the record at this point.  
 
Response:  Business and Professions Code section 19605.4(c) specifically prohibits the opening of exchange 
wagering accounts by persons whose state of residence makes placing an exchange wager unlawful. 
 
Comment: Page 89-90 of transcript: Darrell Haire representing the Jockeys’ Guild thanked the Commission and 
the Commission Staff for their help in restating the proposed exchange wagering disciplinary Rule 2092.6 as the 
Guild requested.  We believe this will help protect all licensed personnel from inappropriate discipline.  Also, 
the Guild understands the needs for backstretch personnel and urges the Commission to carefully consider the 
request by the California Thoroughbred Horsemen’s Foundation for an addition to Rule 2092.   We note that the 
contributions to the California Jockeys’ Welfare Fund called for by code section 19604.5 will help all jockeys 
maintain decent health insurance and are not limited to disabled jockeys. 
 
Response:  Business and Professions Code section 19604.5(g) provides that an exchange wagering licensee 
shall not be required to retain, withhold or take out any amounts from any exchange wagers, except as expressly 
set forth in the applicable exchange wagering agreements.  If the California Thoroughbred Horsemen’s 
Foundation wishes to receive funds from exchange wagering, such deductions would have to be negotiated in 
the applicable exchange wagering agreements.  
 
Comment: Page 90 of transcript: Kevin Bolling representing the California Thoroughbred Horsemen’s 
Foundation stated they were disappointed that the staff recommendation is not to include the language for 
funding for the health and welfare of the backstretch workers and their families, as it is in the other betting 
platforms.  We will work with the industry race tracks and the owners and trainers organization to do the best 
that we can as the negotiations of those fees take place.   
 
Response:  The Board is sympathetic with the purpose of the California Thoroughbred Horsemen’s Foundation.  
However, if the California Thoroughbred Horsemen’s Foundation wishes to receive funds from exchange 
wagering, such deductions would have to be negotiated in the applicable exchange wagering agreements. 
 
Comment: Page 91 of transcript: John Hindman representing TVG and Betfair stated on the prohibitions to 
place lay wagers, we strongly support Version A.  Sixty percent of people on Betfair who wager in any given 
month that place back wagers also play, place lay wagers.  That’s because it’s the unique attribute of the 
exchange, that you can, A, trade, which is how new customers get involved in it, and B, you can manage your 
risk.  So those are two things that are completely unique to an exchange.  The rules in Version A clearly 
prohibit anybody who would have any chance to influence a horse in a race from placing a lay wager are very 
specific, and also incorporate the existing Rules 1969 and 1970 that all licensees are already required to follow 
in the State of California. 
 
Response:  The Board agreed and voted to adopt the proposed regulation. 
 
Comment: Page 91 of transcript: John Hindman representing TVG and Betfair stated my last comment would 
be as to the gentleman talking about the on-track wagers.  The statue requires that exchange wagering be done 
through an account, and it actually is based on residency.  So the rules as they exist and are written here track 
exactly what the statute is.  
 



  

Response:  The Board agrees.  However, nothing in the proposed regulations present exchange wagering from 
being conducted at a live race meeting if it is done in compliance with the law and the Board’s rules and 
regulations. 
 
Comment: Page 92 of transcript: Chairman Brackpool asked that am I to understand that the reason that we 
imposed the regulation is because the statute says you can only bet on this if you are a resident of California, 
and New Jersey has its own rule, and that you’re not going up to a window and making a cash bet without 
identification anyway; right? 
 
Response:  The authority for the Board’s regulations is based in the law.  Business and Professions Code section 
19604.5(b)(8) provides that exchange wagers are submitted to, and accepted by an exchange wagering licensee 
in person, by direct telephone call, or by communications through other electronic media.  An exchange wager 
could be placed at a [race track] window with cash; however, the person placing the wager must have an 
account, which would require some sort of identification to place such wagers.  
 
Comment: Page 92-93 of transcript: Chairman Brackpool commented about the CTHF inquiry about no funding 
for backstretch workers program.  We didn’t address any of those financial issues, preferring to leave them for, 
A, negotiation among the parties.  The statute is the key it generally provides for the allocation of those 
resources.  
 
Response:  Business and Professions Code section 19604.5(g) provides that any amounts retained, withheld or 
taken out of exchange wagers must be negotiated under the applicable exchange wagering agreements. Any 
funds directed to the CTHF would have to be negotiated in the required agreements.   
 
Comment: Page 93 of transcript: Chairman Brackpool stated I think the message that we would give on that is 
that these are the rules to set things up, but it’s going to be each license application that is going to dictate how 
that funding is actually distributed.  
 
Response:  The Board agrees.   
 
Comment: Page 94 of transcript: Vice Chairman Israel stated he prefered Version B [of Rule 2092.5] where 
nobody with a CHRB license of any kind and involved in the game can lay wager.  I think it is absolutely wrong 
for somebody involved in the game to be betting against a specific horse.  Obviously, when you bet on a horse 
you’re betting in some way for all the other horses to fail, but you are not specifically singling out a horse to 
lose.  I think it send the wrong message.  It will raise questions about what kind of inside information were 
used.  It’s just not necessary.  We’re dealing with a very small universe of people.  If that’s the one right they 
have to give up in order to hold their license, whether they’re owners, grooms, trainers, jockeys, hot walkers, or 
concessions workers at the race track, its fine.  It’s a small price to pay for the integrity of the game.  
 
Response:  The Board disagreed that all persons who hold a CHRB license should be prevented from placing an 
exchange wager and voted to adopt an alternate version of Rule 2092.5, Prohibitions on Wagers to Lay a Horse 
to Lose.  
 
Comment: Page 94-95 of transcript: Vice Chairman Israel commented exchange wagering is difficult enough as 
it relates to the integrity of the game because it’s so easy to make money on a horse finishing second, which 
means losing, that I think we have to lift whatever cloud of suspicion there might be an account for all those 
clouds of suspicion that might exist. 
 
Response:  The Board agrees that concerns have been raised regarding the integrity of horse racing in relation to 
exchange wagering. However it did not agree that the version of Rule 2092.5 endorsed by Vice-Chairman Israel 
should be adopted.  
 



  

Comment: Page 95 of transcript: Commissioner Rosenberg stated just to clarify you know the job that the Board 
was given was to promulgate rules.  The legislature has already passed exchange wagering.  It was subject to 
the Board coming up with rules.  
 
Response:  The Board agrees.  Business and Professions Code section 19604.5(m) provides that the Board shall 
promulgate administrative rules and regulations to effectuate the purposes of Article 9.1 Exchange Wagering.  
 
Comment: Page 95 of transcript: Commissioner Rosenberg stated to prevent owners and trainers and the wives 
of owners and trainers; now if you read the definition of an occupational license it’s not just owners, trainers 
and grooms, it’s secretaries who work at any race track anywhere in the state, relatives of, it’s very broad.  I 
think we should acknowledge that if you go to the race track here in California and you see trainers bet, and I 
don’t know what percentage of our handle is based upon trainers, owners, friends of owner, I think it [an 
alternate version of Rule 2092.5, Prohibitions on Wagers to Lay a Horse to Lose] would destroy the whole 
purpose of exchange wagering.  
 
Response:  The Board agreed and voted to adopt a different version of Rule 2092.5. 
 
Comment: Page 95-96 of transcript: Commissioner Rosenberg said Commissioner Israel legitimately is worried 
about public perception.  He and I have had this difference of opinion.  His major point is that information.  
He’s worried because information could be given to an owner, not, again, remember, the owner of the horse is 
prohibited from betting.  The trainer is prohibited, the assistant trainer, the veterinarian on the horse, all that 
stuff.  Here he’s saying that other people in the industry, because they’re licensed in some capacity, should not 
be able to bet against a horse which I think is absurd.  You know, our whole industry, this whole betting thing is 
based upon information.  You walk into the track and they sell these sheets that give you information.  Where 
do those people get the information?  They don’t just dream it up.  They watch workouts.  They talk to people 
around the backside.  So in my opinion this [an alternative version of Rule 2092.5, Prohibitions on Wagers to 
Lay a Horse to Lose] would cut the heart out of the whole idea of having exchange wagering, to go with 
Version B. 
 
Response:  The Board agreed and voted to adopt a different version of Rule 2092.5. 
 
Comment: Page 96-97 of transcript: Vice Chairman Israel said most of our trainers are public trainers, they’re 
not stable trainers and they have multiple owners.  It’s very easy for them to gratify and satisfy one owner by 
telling them what they know about this horse, that this owner has no involvement with whatsoever and then he 
can make a lay wager.  That shouldn’t happen.  The only way to prevent that from happening is to exclude 
everybody in the business from being able to lay a horse to lose.  
 
Response:  This scenario is currently true.  A trainer with a public stable can tell any owner about the condition 
of any horse in his stable.  Such information is valuable under the current scheme of pari-mutuel wagering.  The 
concern about laying a horse to lose is not information about a particular horse.  It is about jockeys intentionally 
not putting forth their best effort to win, or trainers using drugs to slow a horse.  The Board determined it would 
not adopt the version of Rule 2092.5 that would prohibit any person who holds a CHRB occupational license or 
contract employees of the Board from placing a wager to lay a horse to lose. 
 
Comment: Page 98 of transcript: Commissioner Beneto stated races on TV on TVG they’re constantly talking 
about this horse and this and that.  I mean, they’re doing handicapping for the bettor which is great.  How are 
they going to handle this deal?  Are they going to bet?  Are they going to bet on exchange wagering, are they 
going to tell the public that there’s no way this horse could win today, so I would bet him to lose? 
 
Response:  Commentators on TVG and horseracing shows on other media (electronic and print) provide the 
public with information regarding a horse’s past performance and their opinion regarding a horse’s possible 



  

future performance.  The validity of such commentary is for the public to decide.  The Board has not 
determined there is any reason to take any action regarding such commentators.   
 
Comment: Page 99 of transcript: Commissioner Winner commented the way this is written I just want to make 
sure, with antepost wagering and an exchange wager there’s a lay bet and there’s a take bet.  
 
Response:  Commissioner Winner is correct. Antepost wagers are exchange wagers.  Any exchange wager 
requires a party that offers to lay a horse [to lose] at the same price that another party offers to back a horse [to 
win]. 
 
Comment: Page 99-100 of transcript: Commissioner Winner said I’m not sure this clarifies when it says that the 
selected horse will finish the race.  It almost appears as though you’re betting it the way you would bet with a 
current pari-mutuel wager without making it clear that you can also wager the horse to lose first, second or 
third.  
 
Response:  Antepost wagers are exchange wagers, which is a form of pari-mutuel wagering in which two or 
more persons place identically opposing wagers to form a matched wager.  This cannot occur unless one party 
lays the horse to lose.  
 
Comment: Page 102 of transcript: Commissioner Rosenberg said fix the wording, exchange the words 
“exchange wagers as defined in” the first section of the statute.   
 
Response:  The Board agreed and inserted the word “exchange” in subsection 2087.5(a) to clarify that antepost 
wagers are exchange wagers. 
 
Comment: Page 103 of transcript: Commissioner Winner said we need help in the industry and exchange 
wagering, at the end of the day, it’s a means of giving us help and getting more people involved in a sort of 
creative way.  I’m hopeful at the end of the day we have exchange wagering.  
 
Response:  The Board agreed and adopted the proposed exchange wagering regulations at the November 2012 
hearing for adoption.  
 
Comment: Page 103-104 of transcript: Commissioner Winner said I’m very concerned about the integrity of the 
sport and the perception of the integrity of the sport.  I think exchange wagering opens up a huge can or worms.  
I’ve said before and I’ll say it again that I think we have to be so careful, so diligent.  Just this week I think 
there was a situation in Australia, and I think it was a Betfair situation where a jockey, a well known leading 
jockey in Australia was suspended for one year.  The owners pleaded guilty for fixing a bet.  You talk to the 
trainers in Europe, talk to the trainers in Australia, this happens.  There is a problem with exchange wagering in 
terms of the integrity of the sport, in terms of the integrity of the race, of the betting public, and I’m very 
concerned about it.  I recognize that that’s a risk; I suppose we have to take if we’re going to have exchange 
wagering.  I would support the notion of going to whatever extreme we have to go to, to protect as much as we 
can at least the perception of the integrity.   
 
Response:  The Board agrees that integrity is vital to the health of the horse racing industry.  Many have 
expressed concern regarding the implementation of exchange wagering in California.  Anecdotes regarding 
participants who are caught attempting to manipulate the outcome of wagers serve to demonstrate how such 
persons will ultimately be caught.  There are no anonymous exchange wagers.  Every transaction is recorded, 
and the monitoring software is designed to detect unusual wagering patterns and anomalies.   
 
Comment: Page 104 of transcript: Commissioner Choper stated the fact is that you can have all the rules in the 
world.  If someone wants to cheat they’re going to cheat.  So if I am a horse owner who is going to run and I 
want to bet that he’s going to lose I don’t have to make the bet myself. I don’t have to tell anyone on the race 



  

track who holds a license to do it.  It’s easy enough.  I mean, my experience at least as the owners and the 
trainers, at least, maybe not the jockeys, they’re out with the public.  They can tell somebody else to make the 
bet for them.  
 
Response:  The Board agrees.  Under current pari-mutuel regulations there are still those who attempt to cheat 
and manipulate the system.  Under exchange wagering, however, no wager is placed anonymously.  There are 
no anonymous exchange wagers.  Every transaction is recorded, and the monitoring software is designed to 
detect unusual wagering patterns and anomalies.   
 
Comment: Page 105-106 of transcript: Commissioner Rosenberg stated there’s an existing law that says that no 
owner, this is not related to exchange wagering.  This is present betting and pari-mutuel betting.  There’s an 
existing law that says, “No owner or authorized agent or trainer having a horse entered in a race shall wager on 
or include in any wager any other horse competing in such race to finish first, regardless of whether such wager 
is exotic or conventional.”  So Commissioner Choper’s point is correct.  You know, you can’t, it’s impossible.  
If someone wants to cheat they’re going to cheat.  
 
Response:  Board Rule 1970, Wagering on Competing Horse, provides that no owner, authorized agent or 
trainer having a horse entered to race shall wager on, or include in any wager, any other horse competing in 
such races to finish first under current pari-mutuel wagering wagers made at the window are anonymous, so it 
would be relatively easy for an owner, trainer or authorized agent to attempt to place such wagers.  However, 
there are no anonymous exchange wagers.  If someone violates Rule 1970 while making an exchange wager the 
action will be recorded and available to Board investigators. 
 
Comment: Page 107 of transcript: Chairman Brackpool stated I actually take the perception question very 
seriously.  But I turn it on its head slightly.  I think one of the most positive aspects, hopefully, hopefully 
positive aspects of exchange wagering is that because everything is now done electronically that there is a real 
trail.  I think we need to promote that real trail, which is why I’m an advocate of Version A that says let 
everybody bet, but I want to get to see who’s betting and see what the action was.  Whereas if you go with 
Version B, I think you’re encouraging people to go into a back alley, make transaction, etcetera, and hide it.  I’d 
much rather see what’s going on.   I think one of the most progressive hoped for changes in our sport is going to 
be the data we all get to see here, you know, over a period of time.   
 
Response:  The Board agreed and voted to adopt the alternative “Version A” of Rule 2092.5, Prohibitions on 
Wagers to Lay a Horse to Lose.   
 
Comment: Page 108 of transcript: Commissioner Winner stated the electronic trail is an after the fact.  What 
I’m worried about is not that we catch the guys who cheat; it’s that we try to prevent them from cheating.  We 
have tons of laws on the books in every arena which are for the purpose of being a deterrent.  The idea here is, 
sure, there are going to be people who cheat.  The more laws you have to prevent them from cheating, the more 
laws you have to prevent people from going to a bank and robbing it, the better chance you have of deterrent.  
 
Response:  The Board disagreed and voted to adopt the alternative “Version A” of Rule 2092.5, Prohibitions on 
Wagers to Lay a Horse to Lose. 
 
 
 
 
SUMMARY AND RESPONSE TO COMMENTS RECEIVED DURING THE 15-DAY NOTICE PERIOD OF 
10/8/12 THROUGH 10/22/12. 
 
Comment: Richard B. Specter, Corbett, Steelman & Specter email dated October 4, 2012:  (See tab 22)   
 



  

Response:  The comments are not responsive to the changes made during the 15-day comment period.  
 
Comment: Brad Blackwell, Churchill Downs Incorporated email dated October 18, 2012:  (See tab 22)  
 
Response:  The comments are not responsive to the changes made during the 15-day comment  
period.  
 
Comment: Law Office of Carlo Fisco Attorneys at Law dated October 19, 2012: (See tab 22) 
 
Response: The comments are not responsive to the changes made during the 15-day comment period. 
 
Comment: Drew J. Couto, Couto & Associates letter dated October 22, 2012:  (See tab 22)  
 
Response:  The comments are not responsive to the changes made during the 15-day comment period.  
 
SUMMARY AND RESPONSE TO COMMENTS RECEIVED AT THE NOVEMBER 15, 2012 
REGULATORY HEARING. 
 
Comment: Page 30-31 of transcript: Carlo Fisco representing the California Thoroughbred Trainers stated that 
his organization’s comments had gone without response.  He questioned whether the exchange wagering 
comments from interested parties would be responded to as per the requirements of the Administrative 
Procedures Act.  
 
Response:  The written and oral comments submitted by the California Thoroughbred Trainers, as well as those 
submitted by all interested parties will be answered in the record as required under the APA. 
 
Comment: Page 31-32 of transcript: Carlo Fisco representing the California Thoroughbred Trainers [CTT] 
stated that in their opinion Rule 2092.6 is not needed.  However, if the Board plans to continue with the rule 
they believe the rule should be revised substantially. 
 
Response:  Prior to the final hearing for adoption Rule 2092.6, Suspension of Occupational License, was 
revised in accordance with industry comments.  The Board disagreed with Mr. Fisco and voted to adopt the 
regulation as presented at the November 15, 2012 regulatory hearing.  
 
Comment: Page 33-34 of transcript: Vice Chairman Israel urged the adoption of the exchange wagering rules 
and acknowledged that adopting the rules is not approving the implementation of any particular exchange 
wagering program.  Any exchange wagering program used will be reviewed thoroughly by the Board at the time 
of licensing for the program.  We were charged by the legislature with an obligation to create and approve a 
series of rules to oversee exchange wagering, and we’ve done that.  I don’t agree with every rule approved.  
There’s one rule in particular I adamantly disagree with, but as a whole I’m willing to accept them.  
 
Response:  The Board agreed and adopted the proposed exchange wagering regulations comprising Article 27, 
Exchange Wagering, as presented at the November 15, 2012 regulatory hearing.  
 
Comment: Page 35-36 of transcript: Carlo Fisco representing the California Thoroughbred Trainers questioned 
Rule 2092.6, Suspension of Occupational License.  He stated the way the rule was written sought to utilize 
Business and Professions Code section 19461, which was how hearings were set up before the CHRB.  The 
problem in past and present litigation was that the CHRB walked into court and said that it’s not a formal 
enough hearing.  We don’t have to disclose or give full discovery to licensee or the licensee’s attorney.  There’s 
a better way to do it, in my opinion, to change it to Chapter 5.  But that’s the issue, that 19461 is dealing with 
that.  
 



  

Response:  The Board disagreed and voted to adopt the version of the regulation as presented at the November 
15, 2012 regulatory hearing. 
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